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PROCEEDINGS 

OF THE 

THIRTY-SEVENTH ANNUAL MEETING 

OF THE 

Alabama State Bar Association 

HELD IN 

MONTGOMERY, ALABAMA 

July 10 and 11, 1914. 



Hall of the House of Representatives, 

Montgomery, Ala., July 10, 1914. 

The Thirty-seventh Annual Meeting of the Alabama State 
Bar Association was called to order by the President, Thomas 
M. Stevens, Esq., in the Hall of the House of Representatives 
in the Capitol at Montgomery, Ala., at 10 A. M. on Friday, 
July 10th, 1914. 

Mr. H. U. Sims: 

i am authorized by the Central Council, to nominate for mem- 
bership in the Association the following members of the Ala- 
bama Bar: Messrs. Victor Vance, Woodford Mabry, W. E. Wil- 
kinson, J. Lamar Wiley> Richard T. Rives, H. F. Crenshaw, 
Chauncey Sparks, Paine Denson, Wm. M. Williams, M. S. Car- 
michael, Davis F. Stakely, James S. Parrish, D. M. Powell, A. B. 
Foster, F. S. Ferguson, L. D. Gardner, Leroy Percy, Edwin A. 
Robertson, Francis B. Latady, L. J. Cox, Thos. J. Wingfield, 
Robt. G. Thach, Thos. M. Patterson, J. S. Williams, C. E. O. 
Timmerman, S. Lamar Field, W. C. Oates, Henry J. Whitfield, 
Henry P. White, J. B. Ivey, E. S. Lyman, E. L. Clarkson, H. D. 
Clayton, Samuel B. Stern. 

I move, Mr. President, that the Secretary be instructed to cast 
the vote of the Association for the election of these gentlemen 
as members of the Association. 
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The motion was carried, and the Secretary cast the vote of 
the Association for the nominees, whereupon the President de- 
clared them elected members of the Association. 

The President: 

I take it that the list of names just read shows as goodly an 
addition to our membership as has occurred in recent years, and 
I am sure that you all join with me in congratulating the Com- 
mittee, who have had that work in charge, upon the splendid 
work which they have accomplished. 

The Secretary informed the Association that delegates from 
Local Bar Associations, had been appointed: From Montgom- 
ery Bar Association, Davis F. Stakely, J. F. Dillard; from Tal- 
ladega Bar Association, A. A. Garrett, G. T. Welch, whereupon 
the President invited them to seats, and to participate in the 
proceedings. 

The President then read his address. 

(Appendix.) 

The President: 

The next order of business is the Report of the Treasurer. 
The Treasurer of the Association then read his report as fol- 
lows: 

TREASURER'S REPORT. 

Mr. President and Members of the Association: 

The Treasurer submits the following report of the finances of the 
Association for the year ending July 8, 1914: 

Receipts. 

To balance on hand at meeting July 11, 1913 $1134.70 

To cash received from annual dues 1495.00 

Total Receipts $2629.70 

Disbursements. 

1913. 

July 12. By cash. Expenses at meeting $ 20.00 

July 14. By cash. Bay Steamship Co., Steamer "Pleasure 

Bay" for excursion 60.00 

July 14. By cash. Cawthon Hotel for refreshments on ex- 
cursion 34.60 
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July 18. By cash. Expenses Hon. E. T. Sanford 38.55 

July 19. By cash. Pat. McGauly, Stenographer 45.00 

July 26. By cash. Paragon Press, Letterheads 42.50 

July 28. By cash. R. F. Manly, Agent, Premium on bond 

case Ala. St. Bar Assn. vs. C. B. Powell 5.00 
Nov. 14. By cash. Paragon Press, 650 copies Proceedings 

36th Annual Meeting and mailing ex- 
pense 371.00 

Dec. 15. By cash. R. F. Ligon, Clerk Supreme Court, court 

costs Ala. St. Bar Assn. vs. C. B. Powell 15.00 
X914. 

Jan. 26. By cash. W. J. Waldrop, Clerk Jeflferson Circuit 

Court, court costs Ala. St. Bar Assn. vs. 

C. B. Powell 112.05 

Jan. 29. By cash. Ed. C. Fowler, filling case 25 

Jan. 30. By cash. Paragon Press, Memorial to Supreme 

Court by committee of Assn., envelopes, 

etc 65.00 

Feb. 17. By cash. Paragon Press, Notices of dues to mem- 
bers, and envelopes 3.75 

Feb. 24. By cash. Postage on notice of dues 6.00 

Mar. 5. By cash. Receipt blanks 2.00 

May 1. By cash. First Nat. Bk. Collecting drafts on mem- 
bers for dues 10.10 

July 2. By cash. Paragon Press, Programs 37th Annual 

Meeting, envelopes and postage 15.50 

July 2. liy cash. Stamps during year 10.00 

July 8. By cash. Secretary, salary to July 1, 1914 500.00 

Total disbursements $1316.30 

The balance on hand is $1313.40 

ALEXANDER TROY, 

Treasurer. 
Audited and approved July 9, 1914. 
Ormond Somerville, 
J. M. Foster, 

Sub-Committee of Ex. Committee. 

On motion^ the report of the Treasurer was received and 
filed. 

The President: 

The next order of business is the Report of the Executive Com- 
mittee, by the Chairman, Ray Rushton, Esq. 

Mr. Rushton then read the Report of the Executive Com- 
mittee. 
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REPORT OF EXECUTIVE COMMITTEE. 

Mr. President and Gentlemen of the Association: 

The Executive Committee beg leave to submit the following 
report relative to the affairs of the Association since the last an- 
nual meeting. 

In accordance with the Constitution and By-Laws of the As- 
sociation^ the Committee has held regular monthly meetings and 
transacted the business which came up before it. The Committee 
has examined the books and accounts of the Treasurer and found 
that all funds received by him have been properly accounted for, 
and that the books have been correctly kept, and we take pleas- 
ure in reporting that the Associaion is in a better financial con- 
dition than ever before in its history. 

The Committee have adopted the following amendments to the 
Constitution and By-Laws, and recommend that the Association 
adopt them. They are as follows: 

Amend Article VIII of the Constitution by striking out the 
words, "and the appointees shall hold office until the next meet- 
ing: of the Association." 

All other members of the Committee hold office until their suc- 
cessors are appointed, and we see no reason why a member of the 
Committee appointed to fill a vacancy should not be allowed to 
hold office until the terms of the other members of the Committee 
expire. 

Amend By-Law IV by adding thereto the following, "and it 
shall be the duty of the Committee to nominate such applicants 
for membership in the Association as have received their favor- 
able consideration." 

And also to amend Article V of the Constitution by striking 
out the concluding paragraph, reading as follows: "The Cen- 
tral Council and Local Councils shall have full power to nomin- 
ate applicants to become members of this Association." 

The changing of the power to make nominations from the 
Central Council and Local Councils to the Executive Committee 
is recommended for the reason that the Executive Committee is 
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always in touch with the Treasurer, and know better whether or 
not the proposed member has qualified by the payment of his 
first year's dues. Experience has shown that a great many 
times, during meetings of the Association, members are nomin- 
ated and elected and the Treasurer never hears of them again. 
We are of the opinion that it is best to have the question of mem- 
bership in the hands of the Executive Committee. 

Amend By-Law XVIII so as to make it read as follows: 
"Each county, city or local Bar Association of this State may an- 
nually appoint delegates, not exceeding two in number, to the 
next meeting of this Association; such delegates, if not regular 
members of this Association, shall be entitled to all the privileges 
of membership at and during the said meeting, except that of 
voting." 

This amendment shall not take effect until after the meeting 
of 1914. The only change made is that the delegates from the 
Local Bar Associations who are not members of this Association 
do not vote. This recommendation is made with the view of en- 
couraging delegates of the Local Bar Associations to become 
members of this Association. 

The Executive Committee selected Montgomery as the place 
for the Thirty-seventh Annual Meeting of the Association, and 
fixed the date of the meeting for Friday and Saturday, July 10th 
and nth, 1914. 

The Committee have invited Hon. Robert C. Alston, of Atlan- 
ta, Georgia, a former Alabamian and eminent lawyer, to deliver 
the annual address, and we congratulate the Association on his 
acceptance of the invitation. A number of prominent members 
of the Association have also been invited to read papers at this 
meeting, and the names of those who have accepted the invitation 
of the Committee, with the subjects they will discuss, appear on 
the printed program which has been distributed to the members 
of the Bar in advance of this meeting. 

During the year, the Association has lost eight of its most 
prominent and valued members: 

Hon. B. B. Boone, Mobile; Hon. Joseph C. Granade, Chatom; 
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Hon. R. L. Harmon, Montgomery; Judge Thomas O. Jones, 
Montgomery; Hon. M. P. LeGrand, Montgomery; Tipton Mul- 
lins, Esq., Clanton; Maj. W. W. Screws, Montgomery; Hon. 
John V. Smith, Montgomery. 

As is the custom,, the Committee will prepare memorials of 
these deceased members. 

Respectfully submitted: 

Ray Rushton^ Chairman. 
Ormond Somerville^ 
J. M. Foster, 
W. L. Martin, 
Alexander Troy, Ex. Off. 
Mr. H. U. Sims: I would like to ask the Chairman of the 
Executive Committee if he desires the amendments acted upon 
separately } 
Mr. Rushton: 

i prefer to have the amendments considered one at a time. 
Mr. H. U. Sims: 

I move that the amendments be taken up separately, but that 
the discussion go over until this afternoon, otherwise the report 
to stand accepted. 
Motion adopted. 
The President: 

The next order of business is the Report of the Central Coun- 
cil, by the Chairman, Henry Upson Sims, Esq. 
Mr. Sims then read his report. 

REPORT OF THE CENTRAL COUNCIL. 

Mr. President and Members of the Alabama State Bar Associa- 
tion': 
Your Central Council feels somewhat embarrassed to give for 
publication an account of the delinquencies of Alabama lawyers, 
because it is outside the field of our work to neutralize the effect 
of our delinquencies by reporting also upon the actions of the 
lawyers which deserve emulation. But of late years laymen 
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have made more than the wonted gibes at our uprightness as a 
class^ so at the invitation of the Secretary of this Association the 
Council have thought well of exposing annually the actual num- 
ber of concrete charges which have been brought to our notice 
against Alabama lawyers, with a statement of the result of our 
examination. 

It is easy for the eager scandal monger to spread the charge 
that a large proportion of the bar are corrupt; and in these days 
of commercialism, when a day-working artisan with the support 
of his labor union can require of the public greater return for 
his time than one-fourth of the Alabama bar, it may well be that 
more lawyers give way to the temptation to win a dollar by a 
short cut than ever before. But if all the citizens of Alabama 
were seethed in a melting pot, with those of the two best profes- 
sions reserved to the last to give flavor to the potage, we have 
no hesitancy to say that one of those reserved classes would be 
the bar ; and we are by no means certain whether the other would 
be the pulpit or the surgeons. 

But seriously, the Central Council has to report that the con- 
ditions of practice in Alabama — at least in the cities — is so 
completely changed from what it was even when we began prac- 
tising law, that it is much harder for a young lawyer today to 
follow the ethical ideals of his profession than the older lawyers 
imagine. Amid the public rush for money and the honor offered 
to those who show ability to make it, the young man equipped to 
pursue an intellectual occupation like the law, stands no better 
than an employed accountant. And as the distinction and suc- 
cess which should come to him rightly only after years of patient 
effort, can often be attained by disregarding ethics in winning 
a practice, most of the young lawyers enter the practice by way 
of the ambulance or the runner's desk. Nor do we see any 
promise of a remedy for it, as long as there is no limit to the 
number of lawyers, and public honor is heaped upon the lawyer 
on top, even though it be known that many of his clients have 
been won by other inducements than his ability to care for them. 

In short, your Central Council as it now stands has made no 
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plans to solve an economic condition, nor to restore the ethics of 
the profession to what we learn was its pristine grandeur. We 
have merely tried to start the wheels of punishment to grind 
out any real corruption which we have found; and our searches 
for it have not been limited, either, to complaints which have 
been made to us. 

During the past year we have taken up twelve cases, of which 
two were on our own motion. Of these twelve, 2 resulted in a 
reprimand by the Council, although the Council did not think 
proceedings for suspension or disbarment should be brought; 
3 ended in justification by the accused; 4 fell out from lack of 
evidence; and S ended in the determination to present charges. 
Two of these last three accused lawyers then surrendered their 
license, and against the third, charges are now in the solicitor's 
hands. 

Moreover a thirteenth case, was not acted upon by the Coun- 
cil, because it was based upon the lawyer's having secured his 
license under misrepresentation, and his case has been called to 
the attention of the proper authorities. 

Finally we will say that the law under which we act needs 
some few changes as heretofore already pointed out in the report 
of 1912; and if the Legislature will give us those, and perhaps 
other small remedial assistance, we believe our authority for dis- 
barment is unsurpassed in the United States. 

The Council for the past year consisted of Messrs. Z. T. Ru- 
dulph and Edward D. Smith of Birmingham, W. P. Acker of 
Anniston, W. L. Pitts of Uniontown, and the undersigned, 
the chairman, of Birmingham. We are glad to report too, that 
during the past year the Council received the active co-operation 
of the Special Committee appointed to aid in presenting delin- 
quencies to the Council; that special committee during the past 
year having consisted of Messrs. B. P. Crum, Henry R. Howze 
and George Huddleston. 

Respectfully submitted, 

Henry Upson Sims, 

Chairman. 
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Mr. Smith: 

I move that the report be received and filed. 

Motion adopted. 

The President: 

The next order of business is the Report of the Committee on 
Jurisprudence and Law Reform, by the Chairman, H. C. Sel- 
heimer, Esq. 

The Secretary: 

I do not see Mr. Selheimer present. He has not furnished 
me with his report, nor have I heard from him. I move this or- 
der of business be deferred; it may be that Mr. Selheimer will 
reach the city later. 

Motion adopted. 

The President: 

The next order of business is a paper by W. R. Walker, Esq., 
on, "Legislative power to require roads worked without compen- 
sation." 

Mr. Walker then read his paper. 

(Appendix.) 

On motion the paper was received and filed. 

The President: 

The hour of 12 having arrived, the special order for that hour 
is the Annual Address, which will now be taken up. 

Mr. Rushton: 

I move the appointment of a Committee of four to escort the 
Hon. Robert C. Alston to the rostrum. 

Motion adopted. 

The President: 

I will appoint on that Committee Messrs. Ray Rushton, George 
P. Harrison, John P. Tillman and Lawrence Cooper. 

The Committee conducted Mr. Alston to the stand. 

The President: 

If for no other reason than State pride, this would be a most 
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pleasant duty to me. There is not anywhere any lawyer of his 
age who has taken a higher position at the bar of another State 
than that occupied in his adopted State by the distinguished for- 
mer Alabamian who will address you today. His well deserved 
success and splendid achievements are peculiarly pleasing to the 
lawyers of his native state^ and I feel honored by the privilege 
of presenting him to this assemblage of Alabama lawyers. Hence 
it is with pride and pleasure that I introduce to you the orator 
of today, the Hon. Robert C. Alston of the Atlanta Bar. 

Mr. Alston: 

Mr. President, Brethren of the Alabama State Bar Associa- 
tion, Ladies and Gentlemen: The kind words of your President 
far outrun my merit. 

Mr. Alston then delivered the Annual Address. 

(Appendix.) 

Mr. Ligon: 

I move that the thanks of the Association be extended to Hon. 
Robert C. Alston of Georgia for his very interesting, able and 
instructive address. 

Motion adopted. 

Mr. George P. Harrison: 

It has been the usual custom of this Association to elect the 
orator of the day an Honorary Member of this Association. I 
believe it would be most appropriate to take the action which I 
now propose, that the Hon. Robert C. Alston be elected an Hon- 
orary Member of the Alabama State Bar Association, and I call 
for a rising vote. 

Motion adopted imanimously. 

The Association then adjourned until 4 P. M. 

AFTERNOON SESSION. 

The meeting was called to order at 4 P. M. by the President. 

The President: 

The next order of business is the Report of the Committee on 
Judicial Administration and Remedial Procedure, by the Chair- 
man, Hon. Jno. C. Anderson. 
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Judge Anderson then read his report. 

(Appendix.) 

On motion the report was received and filed. 

The President: 

The next order of business is the Report of the Committee on 
Legal Education and Admission to the Bar^ by the Chairman^ 
Lawrence H. Lee^ Esq. 

Mr. H. U. Sims: 

As Mr. Lee is temporarily absent from the Hall, I move the 
Report of that Committee be passed until tomorro'yjr. 

The President: 

If there is no objection, it will be so ordered. 

The next order of business is the Report of the Committee on 
Publication, by the Chairman, R. H. Smith, Esq. 

The Secretary: 

There is no report. 

The President: 

The next order is business is the Report of the Committee on 
Correspondence, by the Chairman, J. T. Leeper, Esq. 

The Secretary: 

I have a letter from Mr. Leeper in which he states his inability 
to be present, and that he had no report. 

The President: 

The regular order of business for today has now been con- 
cluded. The Secretary has some letters from former Presidents 
and if there is no objection, the letters will now be read. 

The Secretarv then read the following letters : 

"Montgomery, Ala., July 9. 
Hon. Thos. M. Stevens, President, 

Dear Sir: On my return home, from a trip to Florida I find 
your kind letter, inviting me as one of the former Presidents 
of the State Bar Association, to attend the approaching session 
of that body. 
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I had anticipated being present and participating in the pro- 
ceedings^ but regret a somewhat protracted bilious spell is con- 
fining me at home, and will prevent my attending the meeting 
of the Association which convenes tomorrow. 

I desire to congratulate you upon the active work of your ad- 
ministration, which I am sure will add to the usefulness of the 
Association, and the general welfare. 

It is my hope, that this meeting will prove most pleasant and 
profitable. 

Yours sincerely, 

Wm. S. Thorington." 

"Washington, D. C, July 7, 1914. 
Hon. T. M. Stevens, President, 

Mobile, Alabama, 
My Dear Mr. Stevens: , 

I have your kind favor of the 5th inst., inviting me to be pres- 
ent at the Alabama State Bar Association to be held in Montgom- 
ery on the 10th and 11th of this month, for which I sincerely 
thank you. 

I regret exceedingly my inability to attend this meeting, but 
in view of the fact that it is difficult to maintain a quorum in 
the Senate at this time, I feel it my duty to remain here, re- 
gardless of my inclination and strong desire to be present with 
my many friends in Montgomery. Please express to them my 
keen regret at not being able to attend this meeting. 

Very sincerely your friend, 

Frank S. White.'' 

"Washington, D. C, July 9, 1914. 
Hon. T. M. Stevens, 

Montgomery, Alabama. 
My Dear Mr. President: 

Please give my love to all the brethren, and express to them 
my regret that I am not able to be with them at this meeting. 
I trust I may be able to meet with them once more. 

Yours sincerely, 

Hannis Taylor.'' 
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Mr. H. U. Sims: 

If the Chairman of the Executive Committee is present, I move 
we take up the proposed amendments to the Constitution and 
By-Laws, and dispose of them this afternoon. 

Motion adopted. 

Mr. Rushton: 

The first amendment proposed by the Committee is : 

Amend Article VIII of the Constitution by striking out the 
words, "and the appointees shall hold office until the next meet- 
ing of the Association." 

At present those appointed to fill vacancies by the President 
hold until the next meeting, whereas the others hold until their 
successors are qualified. The whole Committee should hold of- 
fice until the new committee is elected. 

On motion Article VIII of the Constitution, as amended, was 
adopted. 

Mr. Rushton: 

The next: Amend By-Law IV by adding thereto the follow- 
ing, "and it shall be the duty of the Committee to nominate such 
applicants for membership in the Association as have received 
their favorable consideration." 

And amend Article V, of the Constitution by striking out the 
concluding paragraph, reading as follows: "The Central Council 
and Local Councils shall have full power to nominate applicants 
to become members of this Association." 

Heretofore the provision in Article V of the Constitution has 
practically, to all intents and purposes, been ignored. Members 
are nominated, as a general thing, from the floor, and while we 
do not know of any bad result that has ever come from it, they 
are nominated without any committee passing on it, and, of 
course, heretofore the Association has been entirely dependent 
upon the good faith of the member nominated. We do not know 
of any bad results that have come from that system except that 
very often new members are nominated and elected and the Treas- 
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urer never hears anything more from them. The matter of pay- 
ment of dues is not a matter that any lawyer objects to attend- 
ing to, but a great many of them neglect it, and the Treasurer 
has a great deal of difficulty very often in collecting the dues, 
ana Is subjected to a great deal of embarrassment in having to 
write members of the Association asking for his dues. If he 
don't pay up, he then draws a draft on them, and very often a 
busy or negligent lawyer pays no attention to the draft, and 
then as the meeting of the Association rolls around, under the 
provisions of our Constitution and By-Laws it is the painful duty 
of the Executive Committee to have to drop members of the As- 
sociation for non payment of dues. It is very embarrassing, 
and we think that that embarrassment to the Treasurer, and to 
the Executive Committee, can to some extent be relieved if we 
have a little more formality about the election of members. It is 
the custom generally in Societies and Fraternities to have the 
application for membership accompanied by a check for the 
dues. That has never been our custom, and I do not suppose 
it is necessary that it should be the custom hereafter because 
every member of the bar worthy to be a member of the Bar As- 
sociation could be trusted for his dues. But we feel it would be 
better for the Association that this matter of membership in the 
Association had better go through the hands of the Executive 
Committee. We do not know that it is a matter of great import- 
ance, and if there is any serious opposition, I do not know that 
we would be disposed to insist upon it, but it does seem better 
that the change be made, and it is the unanimous recommenda- 
tion of the Executive Committee that the charge be made. 

The President: 

What will you do with that part of the Committee's Report 
which has just been read.^ 

Judge Pearson: 

I move the adoption of the report of the committee. 

Mr. H. U. Sims: 

I do not think the Executive Committee fully appreciates the 
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danger in the change to the Association, as some of us who have 
worked with the Association are inclined to see it. That provis- 
ion is practically like the provision of the American Bar Asso- 
ciation, which leaves nominations to go to the Executive Com- 
mittee in vacation or at the session, and there was necessity for 
it in the American Bar Association, because lawyers are nomi- 
nated from all over the country. The necessity to change our 
Constitution so as to put nominations for membership in the 
hands of the Executive Committee instead of the Central Council 
may have come on account of the size of the Alabama bar, and I 
think the Executive Committee is best fitted to do that, but I 
do not think the implication Mr. Rushton has added should be in 
the section. I should hate to see it adopted in that way, that 
every member should send his dues to be handed to the Secretary 
before he is elected a member. It is the desire to get as many 
members as we can until we can get 500 members. When such 
is our membership the legislature will not be inclined to ignore 
our recommendations for enactment of statutes. Those of us who 
have taken sufficient interest in the last few years to get members 
of the bar to join the Association know that nominations are made 
Informally, and if it became necessary to get the checks to send 
to Montgomery in advance, a great many would be busy and not 
furnish them at the proper time and they would not be elected 
members. We think the Secretary, with the aid of the stenog- 
rapher, can well afford to send the gentlemen the usual notices 
which he sends now, if by so doing we can increase the member- 
ship. Undoubtedly a great many members are elected at annual 
meetings who do not think sufficient of the election to hand in 
the check before the book is published, and of course they are 
dropped. But seventy-five per cent, of the sixty-five members 
we got at the Birmingham meeting would hardly have joined at 
the time of the nomination if their $5 dues had been required in 
advance. I think we would loose many members. The American 
Bar Association have been waiving the requirement of payment 
of dues in advance in their effort to get membership for the last 
two years, and have thrown upen its doors. Mr. Cooper, Mr. 
Rudulph, Judge Hundley, General Ligon and I, who constitute 
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the Local Council of that body send on names without send- 
ing the check, and who doubts that ninety per cent, of them will 
send the five dollars? So far as the recommendation of the Ex- 
ecutive Committee is concerned, undoubtedly it would be well 
to look into the general character of a member. Many, in a 
loose way, present names that would not be elected if presented 
to the Executive Committee in advance. Before we adopt the 
amendment, I move, that it be referred back to the Executive 
Committee to eliminate or write in something leaving the mem- 
ber nominated to pay his dues when the rest of the dues of mem- 
bers of the Association become due. I think that it is important. 

Mr. Rushton: 

Probably the gentleman misunderstood what I said. There 
is no rule prescribed here. It simply says, "and it shall be the 
duty of the Committee to nominate such applicants for member- 
ship in the Association as have received their favorable consid- 
eration." 

The Secretary: 

The suggestion opposed by Mr. Sims is already the law of the 
Association. What is sought to be done is to amend the law, as 
•it is now. I will read Article II of the Constitution: "Any white 
member of the legal profession who is a member of the Bar of 
the State in good standing may become a member by vote of the 
Association, on open nomination. But no person shall be enti- 
tled to participate in the proceedings of the Association until 
after his acceptance of such election and the payment of dues for 
the current year." And Article VI: "Each member shall pay 
iive dollars to the Treasurer as annual dues, and no person shall 
be qualified to exercise any privilege of membership who is in 
default. Such dues shall be payable, and the payment thereof 
enforced as may be provided by the By-Laws. Members shall 
be entitled to receive all publications of the Association free of 
charge. One year's annual dues shall be paid in advance by 
each member at the time of his election." 

Mr. H. U. Sims: 

Then I withdraw the motion. 
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Judge Pelham: 

The purpose of the amendment is to change from the Central 
Council to the Executive Committee. It Seems to me it is a mat- 
ter more properly for the Executive Committee than the Central 
Council^ and I therefore move that the amendment suggested in 
the report of the Committee^ be adopted. 

Mr. H. U. Sims: 

I withdraw my motion. 

The President: 

Then the question is upon the adoption of the amendments^ 
which have been read and explained. 

Amendments adopted. 

Mr. Rushton: 

The next is: Amend By-Law XVIII so as to make it read as 
follows: "Each county, city or local bar association of this State 
may annually appoint delegates, not exceeding two in number, 
to the next meeting of this Association; such delegates, if not 
regular members of this Association, shall be entitled to all the 
privileges of membership at and during the said meeting, except 
that of voting." We recommend the adoption of that amend- 
ment. 

The Secretary: 

I second the motion. 

The President: 

The change, as I understand it, is that the delegates who come 
as representatives of local associations and who are not members 
of this Association, shall not be accorded the privilege of 
voting? 

Mr. Rushton: 

Yes. 

Motion to adopt the amendment carried. 

Mr. H. F. Reese: 

Are remarks in order on these Reports at this time? 

The President: 

I think so. 

Mr. H. F. Reese: 



20 ALABAMA STATE BAR ASSOCIATION 

I desire to call the attention of the Association to a matter 
that I do not know that I will take any position on one way or 
the other^ further than to refer my remarks to the report of Judge 
Anderson. Our Appellate courts have frequently called attention 
to the vital importance, the great advantage of the trial judge 
or a chancellor, of having the witnesses before him, observing the 
character of the witnesses, looking into the faces, seeing what 
kind of man he was, observing his intelligence, demeanor, and 
deportment, whether he speaks easily or hesitates, or is confused 
m giving in his evidence. The Judge who has beheld the wit- 
ness, and the Appellate Judge who had read what he said, are not 
upon the same plane, and yet in a large majority, I might say 
of the most important cases tried in the courts of this State, — 
the Chancery Cases — the Chancellor that tries that case, and 
decides it, never sees the witnesses in the case. They try it on 
testimony sometimes taken by deposition on interrogatories, and 
those of us who have had experience know what that is worth. 
Even where taken on oral examination it is hardly fair to the 
Chancellor, — I am referring to the Chancery practice, — ^the 
Chancellor reads those depositions; he cannot judge of the weight 
that he shall give to the testimony of one witness or the testimo- 
ny of another. We know many important issues, in equity cases 
— that sometimes the case hangs by a thread on the establish- 
ment vel non of a certain equity in a case where the evidence 
is almost in equipoise. I don't know that I am prepared to ad- 
vise adoption of oral examination in court in all cases; person- 
ally I am in favor of it. I am in favor of trying before a jury 
if the parties desire it. I am inclined very strongly to the con- 
clusion we cannot get full, fair, justice administered by Chan- 
cellors on the testimony of witnesses they have never seen. I 
just mentioned this thing to start discussion, for these gentle- 
men to think about it, I think it would be a great reform, to &x 
trials in a Chancery court, — if the parties want to do it,^-on 
the same kind of evidence that he tries it in the law court. I 
believe something can be done to save the citizens of this State 
many thousands of dollars in the reform of the practice in the 
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Circuit Courts. It has been almost the invariable history of law 
ana equity courts where the parties are given the option to try 
a case with or without jury, that a large majority have been 
tried without a jury. It is unquestionably true in the law and 
equity courts in our county, in the City Court of Selma, I should 
say that an estimate of the civil cases tried with juries in that 
court, which is a law and equity court, would not exceed five per 
cent. I believe the same rule could be applied to the Circuit 
Courts, that plaintiff could be required to say when he brought 
his suit, and the day when filed, and defendant within a cer- 
tain time before the court meets, say ^ve days, demand a jury, 
juries in many civil suits could be obviated. The same practice 
could be worked out in misdemeanor cases. I think the dockets 
could be so arranged for non-jury cases at a time when it would 
not put the county to the expense of having unnecessary juries. 
I simply suggest these things, that wiser heads may work them 
out. 

Mr. H. U. Sims:^ 

Before we go further into the interesting subject which Mr. 
Reese has brought up, I wish to make a motion. I move that 
the last clause of Article VI of the Constitution be stricken out, 
reading: "One year's annual dues shall be paid in advance by 
each member at the time of his election." With that stricken out 
the By-Law takes effect: "VII. If a person elected does not, 
within a month after notice of his election, signify his accept- 
ance of membership by a letter to the Secretary to that effect, 
and by payment of his dues for one year, he shall be deemed to 
have declined to become a member." It leaves that By-Law in 
force. Therefore the only duty upon the Secretary's office after 
election is, to address a letter notifying him of his election, and 
if within 30 days he fails to send the dues his election becomes 
null. I think it is not necessary to call attention to the reasons. 
It requires three-fourths of those present at annual meetings, 
not less than 30, to make a change in the Constitution. 

The President: 

Does the motion to amend the Constitution meet with a second.^ 
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Motion seconded. 

The Secretary: 

In reply to Mr. Sims^ I will read the last clause of Article II 
of the Constitution: "But no person shall be entitled to partic- 
ipate in the proceedings of the Association until after his accept- 
ance of such election and the payment of dues for the current 
year.'' So long as that remains a part of the law of the Asso- 
ciation^ what is the use of the amendment if it would be in con- 
flict with Article II of the Constitution, if the member elected 
attempts to participate in the proceedings of the meeting? 

The President: 

I do not think you understand Mr. Sims. 

The Secretary : 

I think I very clearly understand him. 

Mr. H. U. Sims: 

A member could not participate in the proceedings until he 
is notified. 

The President: 

Is it to strike from the Article that part requiring payment of 
dues in advance.^ 

Mr. H. U. Sims: 

Yes. 

The Secretary: 

Why would it not be in conflict with Article II, if he comes 
into the meeting and attempts to participate in the meeting with- 
out the payment of dues.^ The Association alone can admit to 
membership. Why is the provision of Article VI that the gen- 
tleman objects to, objectionable at all.^ If the member elected 
is present, he cannot participate in the proceedings without first 
paying his dues as provided in Article II. If he is not present, 
he has one month in which to determine if he will avail himself 
of his election, as provided in By-Law VII. In no aspect is the 
amendment proper and I move that the motion be laid upon the 
table. 

Mr. H. U. Sims: 

Will the gentleman withdraw that for a moment.^ 
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The Secretary: 

Certainly. 

Mr. H. U. Sims: 

The point that the Secretary takes exception to is not at vari- 
ance with my motion. The newly elected gentlemen may not have 
to come to the meeting. If they come and are elected they cannot 
take part in the meeting of the Association until they have paid 
the dues in advance. The point is, no gentleman can be elected 
a member of the Bar Association, under the present Constitution, 
until the ^ve dollars has been paid in advance. A great many 
gentlemen will not do it. Gentlemen would be glad to be mem- 
bers, but would not send the £ve dollars unless notified they have 
been elected, and I think a great many would hold that it is an 
indignity to request them to do it. 

Mr. H. F. Reese: 

Would the Secretary be responsible for the five dollars if he 
lets the members vote without having paid ? 

The Secretary: 

I think so. I now renew my motion. I do not propose to ar- 
gue the matter after I have moved to lay upon the table. But 
in explanation, I wish to say that it is no indignity whatever. 
If the member is present he must pay, and Mr. Sims will admit 
that he ought to pay. If he is not present, he has thirty days 
in which to exercise the option. If he is not present, he can send 
his dues within thirty days; if he is present, he must pay the 
dues before he attempts to participate in the meeting. It is 
utterly impossible to separate the men who have paid, from the 
men who have not. 

Mr. Rudulph: 

It seems to me that our purpose is to get as many members in 
as possible. Names are handed in today, and I know that they 
will pay, but under Article II, "But no person shall be entitled 
to participate in the proceedings of the Association until after 
his acceptance of such election and the payment of dues for the 
current year." We have elected certain members today, and I 
doubt whether a single one of them has paid as yet. But why re- 
strict them.'* It will tend to hold down the membership. I do 
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not think we ought to say to the new members that they ought 
not to participate or make them feel uncomfortable in any pro- 
ceeaing^ and I think Mr. Sims' motion may assist in bringing in 
new members. 

Mr. Petty: 

A agree with my friend, Mr. Troy. I think he is right on the 
proposition. I think we ought to have men willing to pay, and 
I do not think we ought to open the door to fraud. A man 
might become a member to help elect our officers, say our Pres- 
ident, and still not really be a member. It is possible although 
I don't know that it has been done. I think we have been work- 
ing nicely under the old rule, it has been in force for a number 
of years, and I think it ought to remain so. My friend, Mr. 
Troy, knows more about this thing than I do, and I am willing 
to risk his judgment. 

The President: 

The motion is to table the motion offered by Mr. Sims. As 
many as favor the motion to table will signify by saying aye^ 
and those opposed no. 

Division called for. 

The President: 

As many as favor the motion to table will rise, and the Sec- 
retary will count them. 

The President: 

It appears that there are 24 Ayes and 25 Noes, and the mo- 
tion to table is lost. 

The President: 

The question recurs on the motion offered by Mr. Sims to 
amend the Constitution. Are you ready for the question ? Those 
in favor of the motion will signify by saying Aye and those 
opposed Nay. 

Division called for. 

The President: 

As many as favor the motion to amend the Constitution will 
rise and stand until they are counted. 
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The President: 

On casting up the vote it appears that there are 29 Ayes and 
24 Nays. 

Mr. H. U. Sims: 

Before the vote is announced, I wish to say that I feel quite 
sure that there are a number present who do not understand it. 

The President: 

If there is a request from any member for an opportunity to 
rote again on the ground that he did not understand the ques- 
tion, I presume that it should be accorded. If there is any mem- 
ber who has voted without understanding the question, the chair 
will put the question again. 

Mr. Huddleston: 

I wish to propound a parliamentary enquiry — whether every 
member present is required to vote.'* The Constitution can only 
be amended by a vote of three-fourths of the members present. 

The President: 

I shall rule under that, that the members not voting, in effect, 
vote in the negative. The vote is 29 Ayes and 24 Nays. The 
Constitution requires three-fourths vote, therefore the motion 
is lost. 

On motion of Judge Garrison the Association then adjourned 
until Saturday, July 11, at 10 A. M. 



Hall of the House of Representatives, 

Montgomery, Ala., July 11,1914. 

The Association met at 10 o'clock A. M. pursuant to adjourn- 
ment, the President presiding. 

Mr. John: 

On yesterday the Bar Association received a communication 
from Senator White, telling his reasons for not being here. I 
move that the Secretary be directed to send him an answer ap- 
preciating his remembrance of us, and thanking him for per- 
forming his duties; and a similar response to Hon. Hannis Tay- 
lor and Judge Thorington. 
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Motion adopted. 

The President: 

On yesterday we passed the Report of the Committee on Le- 
gal Education and Admission to the Bar, by the Chairman, Law- 
rence H. Lee, Esq. That will now be the order. 

Mr. Lee then read his report. 

(Appendix.) 

On motion the Report was received and filed. 

The President: 

The next order of business is a paper by Wm. M. Blakey, Esq., 
on, "Some of the pernicious influences of the Common Law yet 
existing in our Law of Inheritance." 

The Secretary: 

Mr. President, Mr. Blakey was unfortunately called to Pratt- 
ville this morning, but has left his paper with me. I ask the 
pleasure of the Association, whether I shall read it, or file it to 
be published in the proceedings.'* 

The President: 

What is your pleasure.'* 

Mr. John: 

I move that it be received and printed in the proceedings. 

Motion adopted. 

(Appendix.) 

The President: 

The next order of business is the Report of the Committee on 
Legislation, by the Chairman, Hon. R. C. Brickell. 
Mr. Brickell read his report. 

(Appendix.) 

Mr. Brickell: 

I move that the bills be considered one by one and referred to 
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the Committee on Legislative Enactment with instruction to press 
their passage. 

Mr. H. F. Reese: 

Some members came in after the reading of the first bill — 
will you please read it again .'^ 

Mr. Brickell: 

The first — is a bill to authorize disbarment proceedings to be 
begun within three years after act, in place of one year, as now 
required. 

Motion adopted. 

Mr. Brickell: 

The next is a bill to authorize the Central Council to institute 
disbarment proceedings without giving security for costs. 

Mr. J. M. Foster: 

What is the reason for the desire that no security for costs 
be given.'* 

Mr. Brickell: 

That if the Central Council of the Association has investigated 
and found a proper cause, there is no reason why this Associa- 
tion should be required to give security for costs. 

Mr. Rudulph: 

The statute now requires it. 

Mr. J. M. Foster: 
. Why should it not require it? 

Mr. Rudulph: 

It is a State proceeding. 

Mr. J. M. Foster: 

I do not think it is a State proceeding. The Bar Association 
is not an official body of the State, and it seems to me it would 
work an injustice on a man defending himself. There should be 
some way provided for the defendant to get his costs if he is a 
successful defendant. We have not been troubled with very 
much costs in proceedings of this kind. 

Mr. Rudulph: 

In one case it was some $150.00. It is really for the general 
benefit of the State, and I see no reason why the Association 
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happening to have a number of lawyers as a part of its citizen- 
ship should be taxed with that any more than the general pub- 
lic. It is for the general business of the public, for their benefit. 

Mr. J. M. Foster: 

Where a case is brought wrongfully, the defendant ought not 
to have to pay the costs. 

Mr. H. F. Reese: 

As my friend from Jefferson has just stated, very often pro- 
ceedings are instituted in the interest of the public, in the inter- 
est of the State, in the interest of the people of the State, in 
other words to protect the people of the State from unscrupu- 
lous members of the profession. Of course all of us who have 
taken observation of these matters know that the Central Coun- 
cil are very much embarrassed, that they occupy a great deal 
of their time in looking after these matters, that it is a duty im- 
posed upon them in the interest of the public. I see no reason 
why a creature of the State who is lending its energies and val- 
uable assistance to ridding the people from a class of disreputa- 
ble practitioners, should be forced, in addition to the gift of their 
services, time and talent, to execute a bond. It might be that 
would prevent institution of cases that ought to be instituted. 
So far as a bond for costs, I do not think any particular prece- 
dent can be announced. There are a number of cases to the con- 
trary. We take a case in bastardy, and the prosecutrix in that 
case is not required to give any bond, it is a proceeding in a dual 
capacity only quasi criminal. Take all the criminal cases in 
the State, the defendant is not exonerated or indemnified against 
costs. The State is not liable for costs. I take exception to Mr. 
Foster's contention. I think it is a law of the State now that 
the Central Council is charged with carrying out duties in the 
interest of the people of the State, and that it is a State prose- 
cution, as much so as if on the initiative of the Attorney General 
or the Solicitor. Therefore I am in favor of the adoption of the 
motion made by the Attorney General. 

The President: 

Are you ready for the question? The motion is the adoption 
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of that part of the report^ in substance that the Bar Association^ 
or Central Council of the Bar Association^ be relieved from lia- 
bility for costs in prosecuting cases for disbarment. 

Motion adopted. 

Mr. Brickell: 

The next is a bill to regulate appeals in criminal cases. It 
cuts down the time for bill of exceptions from ninety to thirty 
days for filing. It requires the record to be in the hands of the 
Clerk of the Court from which appeal is taken within twenty 
days or first Monday after the expiration of twenty days from the 
time bill of exceptions is filed. In support of that bill I want to 
say that this is a bill as prepared by me and submitted to the 
Committee appointed by the Governor something over a year ago 
on reform in practice and procedure in this State. The bill re- 
ceived the approval of the President of the Association in his 
address delivered to the Association at Mobile last year, and was 
by the Association referred to the Committee on Legislation to 
be further reported at this meeting. Under the system as it is 
now. It is often a year after a man is convicted before his case 
gets to the court to which it is appealed. The delay in the dis- 
position of appeals in criminal cases under our present system 
is a shame upon the State, and I believe that this bill, if enacted 
into a law, will work no hardship upon anyone, but will promote 
the administration of justice. I cannot see why a man, for in- 
sxance, tried we will say in the City Court of Montgomery in 
April, should be entitled to keep his case from reaching the 
Court of Appeals until December. I cannot see why a similar 
• situation should exist in other counties, why a man tried in Mad- 
ison county in February, could be able to keep his case from 
reaching the Court of Appeals until the following February, or 
the last of January. These conditions exist in practically every 
county in the State. A man can keep his case, his appeal, from 
reaching the court from nine to twelve months, and I believe 
that such a condition ought to be remedied. Where the man is 
confined in jail there is a constant drain upon the State to pay 
the expenses of maintenance. If his case is going to be affirmed 
he ought to be serving his sentence. If his case is going to be 
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reversed he ought not to be held during all this time. I move 
that this bill be approved by the Association^ and the Committee 
on Legislative Enactment be instructed to urge its passage. 

Mr. P. H. Stern: 

In my judgment it would be unwise for the Association to 
adopt the motion of the learned Attorney General. The adminis- 
tration of the criminal law is a practical proposition. The ques- 
tion of expense is one not to be considered where the rights of 
citizens are in question. From time immemorial politicians and 
prosecuting officers have cried out against the great expense 
connected with criminal trials. They also protest against the 
delays that are inevitable in any judicial system. Neither of 
these matters can overbalance the rights of the humblest citizen. 
The law guarantees to him an orderly trial, and an orderly trial 
includes the idea of sufficient time to conduct both the prosecu- 
tion and the defense. Speedy trials may be desirable, but the 
hasty conviction of an innocent defendant does more harm to the 
body politic than all the delays combined. The time allowed for 
preparing and signing the bill of exceptions must in every well 
ordered system be such as will afford both the defendant and 
the State reasonable opportunity to present to the Appellate 
Court the important points on the trial below. If the time be 
unreasonably curtailed the effect will be that the defendant will 
find himself lodged in the penitentiary whether his case was 
properly tried or not. In the City Court of Montgomery, for 
Instance, where we have three terms of the Criminal court an- 
nually, each lasting from four to eight weeks, with only one 
official stenographer in attendance, and a limited number of the 
bar engaged in the trial of a case, it becomes a practical im- 
possibility to prepare a bill of exceptions within thirty days. 
To illustrate: An important case might be tried during the first 
week's term and consume the entire week. On the following 
Monday counsel for the defendant begins the trial of other 
cases, and the stenographer who reported the first case is en- 
gaged in reporting other cases. This condition may exist through 
the term, with the result that the stenographer would not have 
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the time to transcribe his notes, nor would the attorney have time 
should the notes be furnished him to dictate his bill of excep- 
tions. I don't know what conditions exist in Madison county and 
the other counties in the state, but I know what they are in 
Montgomery, and can imagine what a still more complex situa- 
tion exists in Birmingham and other large cities of the State. 
There was recently tried in our City Court a case that attracted 
considerable attention, and which requii*ed an entire week. The 
testimony in this case being desired, the official stenographer 
was compelled to retire from the court the following two weeks 
and employ as a substitute a private stenographer; and when 
the testimony was transcribed and delivered to the attorneys for 
defendant it required some two or three weeks more, averaging 
five to eight hours daily, to dictate the bill of exceptions; and 
thereafter additional time required by the stenographer of the 
attorney to write out the bill of exceptions. If the thirty day 
limit were placed upon bills of exceptions, as proposed by the 
Attorney General, this defendant would now be serving his sen- 
tence instead of awaiting the judgment of the Appellate court. 
Of course if we desire upon the verdict of a jury to rush a pris- 
oner to the penitentiary, and deny him his legal right of ap- 
peal, then we should do well to endorse the proposed bill. If, 
however, we still believe in the orderly administration of justice, 
and believe that every one should have the rights guaranteed to 
him by the laws and constitution of the state, then we must grant 
sufficient time in which to safe-guard these rights. Haste is 
not as essential as justice. 

Mr. Bouldin: 

Wouldn't this solve the proposition, to fix thirty days for ordi- 
nary cases, and the judge on application of defendant's coun- 
sel, after notice to the prosecuting officer, to hear application 
for extension of time, say not exceeding sixty days, and leave 
that discretion with the judge? 

Mr. P. H. Stern: 

The only proposition I had in mind was the thirty days prop- 
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osition; anything that would get us away from that would be 
satisfactory. Personally I have no objection to the old system 
of lodging the power with the judge. 

Mr. Bouldin: 

1 think the present system is the worst we ever had. 

Mr. J. R. Thomas: 

How long does it require to get up the record? 

Mr. P. H. Stern: 

The stenographer takes them in the order they are reported 
and appealed, the little record of only three pages perhaps 
coming first before one with one hundred pages; it is frequently 
just before the expiration of the time that we get the testimony. 

Mr. O'Neal: 

Where the case consumes three days to try, ought not sixty 
days be prescribed.'* 

Mr. P. H. Stern: 

You cannot measure a case by the time consumed. We once 
had a judge in Montgomery who had court every day, recesses 
taken for various reasons, and the time prolonged. 

Mr. J. W. Lapsley: 

I agree with Mr. Stern that thirty days is not suflPicient time 
to prepare a bill of exceptions and present it to the Clerk. I 
move that a section be incorporated in the bill just read by the 
Attorney General, which I have prepared, which reads as fol- 
lows: 

Sec. — That the time for either presenting or filing 
the bill of exceptions in criminal cases may, in the 
discretion of the trial court upon cause shown, be ex- 
tended for not exceeding sixty days. 

In this wav it will hasten the determination of small cases 
and at the same time give some elasticity to the law. Too much 
haste will not tend to promote justice, and some provision 
should be incorporated in there as Mr. Stern suggests. 

Judge Pelham: 

After listening to the arguments I wish to offer this amend- 
ment to Section 3, which will meet the objections and bring 
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about the good results contemplated by the Attorney General: 
Sec. 3. That all bills of exceptions in criminal 
cases involving a felony> must be presented to the 
trial judge within 90 days after sentence has been pro- 
nounced by the courts and in all misdemeanor cases 
within 60 days and the true date of the presentation 
of the bill of exceptions must be endorsed thereon by 
the judge, and the bill of exceptions must be signed by 
him within 30 days after presentation thereof to him, 
and the judge must file said bill of exceptions in the 
clerk's office as soon as signed by him. 
Mr. Ellis: 

I think any change in the law allowing ninety days for the 
presentation of bills of exception in criminal cases, will be det- 
rimental to the interest of defendants in this State, as well as to 
the lawyer. In some Counties where I practice law, — Shelby 
for instance, — we have both a City and a Circuit Court. The 
City Court has four jury terms a year, ranging anywhere from 
three to six weeks each; the Circuit Court likewise has two jury 
terms a year, ranging from three to four weeks each. 

If the thirty day period for presenting bills of exception is 
adopted, there will not be even time for the stenographer to 
write out the testimony. Of course if a lawyer had only one 
criminal case, it would not matter, but the busy practitioner try- 
ing one case after another finds it very burdensome to get his 
bills of exception prepared even in ninety days. We all know 
that delay is burdensome or expensive to the State, but we can- 
not take that into controlling consideration, when a citizen's 
liberty is at stake. I am decidedly of the opinion that it is not 
advisable to have a shorter period of time than that now pro- 
vided by statute. 
Mr. Henry Fitts: 

Matters of practice ought to be referred to the courts ; they 
are best informed as to what is best for the people and 
the State, and the regulation with regard to bills of exceptions 
ought to proceed from the Supreme Court. I think that this 
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Association could do nothing better along this line than to put 
itself on record as favoring all rules of practice being referred to 
the Supreme Court for decision; these matters to be governed 
by rules promulgated by the Supreme Court. I think that is the 
wise course, a policy that will bring lasting good, and is the only 
practice that will promote an orderly system of administering 
the law. 

Mr. Brickell: 

I agree heartily with Mr. Fitts, but if that power is given by 
the legislature to the courts, in the exercise of that power they 
could adopt some of the provisions of this bill. But I think 
that this Association ought to go on record, and I do think the 
legislature ought to pass legislation which will promote the 
speedy disposition of appeals in criminal cases. Now it may be 
that thirty days is too short a time within which to prepare the 
bill of exceptions — though I do not think so. Before fixing this 
period I consulted with a number of trial judges in this State, 
and that time was fixed as the result of suggestions from them. 
However, that particular feature is not one to which so much 
attention should be paid as to disregard the other features of 
the Bill. The suggestion of Judge Pelham, and the suggestion 
of Mr. Lapsley are both worthy of consideration. It occurs to 
me that if there is to be an amendment, the one suggested by Mr. 
Lapsley would be the best if he would require notice to be given 
to the Solicitor of the application for an extension, then I think 
the whole situation would be met. 

Mr. J. W. Lapsley: 

I ask leave to change my motion to request the Committee of 
i^hich the Attorney General is chairman, to prepare along the 
lines suggested by my motion an additional section providing 
for sixty days to give additional time upon notice to the pros- 
ecuting attorney. 

Judge Harwood: 

I make the following suggestion: 

That Section 3 be amended by inserting the words 
"sixty days" in lieu of "thirty days" where the same 
occur in said Section. 
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I think thirty days is not time enough to prepare bills of ex- 
ceptions, but if the stenographer has thirty days for preparing 
the notes — unless willing to pay extra compensation to the sten- 
ographer — after thirty days the attorney can get it at the stip- 
ulated regular fee. I think sixty days would be sufficient time, 
and give the trial judge time within which to examine the bill 
of exceptions. I think it is as necessary for the trial judge to 
be given sixty days as for the attorney to prepare the bill of 
exceptions. Attorneys of the highest character and integrity 
will sometimes have things appear in bills of exceptions that pos- 
sibly never occurred on the trial, and the trial judge busily 
eneraged trying cases week after week, needs sixty days in which 
to examine the bill of exceptions. It is as necessary to have 
correct bills of exceptions as it is to have bills of exceptions at 
all. I know attorneys in preparing bills of exceptions try to be 
fair, but they are awful anxious to get things into the bill of 
exceptions, and the trial judge has to examine them carefully. 
I am opposed to giving any discretion as to the time within 
wnich the bill of exceptions can be filed. Attorneys are dilatory 
and will let the time slip by them and make application for ex- 
tension of time. I think we ought to simplify the law, prepare 
tne bill of exceptions within the time, and the trial judge have 
time to examine it. As it is now, it takes ninety days to file a 
bill of exceptions, and you find that they file it within a day or 
two before the ninety days are out. 

Mr. H. F. Reese: 

Suppose the stenographer is stricken down with typhoid fe- 
ver, goes to a hospital, and cannot complete the transcript of 
notes? 

Judge Harwood: 

Of course, tjie man with typhoid fever could not furnish the 
notes, not in ninety days so far as that is concerned. I have 
never had a case of that kind occur in my experience. 

Mr. H. F. Reese: 

We have had one such experience since the last legislature. 

Judge Harwood: 
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If the stenographer cannot furnish the notes the judge might 
extend the time, but I think it a dangerous proposition to give 
him discretion. Under the old system the judge had discretion 
to extend the time, and I have applied for the extension when 
I might have done the work, but was dilatory. I think sixty 
days would be a fair time both for the defendant and the State 
and the for the trial judges, and I hope the amendment will be 
accepted. 

Mr. O'Neal: 

Mr. Stern seems to agree that sixty days is ample time. I 
am opposed to giving the judges the power to extend the time, 
as it would defeat the purpose we have in view. What we want 
is not only the certainty, but the celerity of punishment. Mr. 
Stem admits that the great fault in the criminal law is the delay. 
Now I make the suggestion to strike out the word thirty as in 
the proposed bill, and insert sixty days ; sixty days for the 
presentation and thirty for the signing. I have consulted with 
a judge who has been on the trial bench, and he informs me, 
fifteen days is ample for the trial judge. 

Judge Pelham: 

Not exactly that, I said fifteen days ordinarily was ample 
time for a judge to consider the bill of exceptions. I do not 
think that thirty days is any too much. The judge should have 
thirty days to consider the bill of exceptions. 

Mr. Brickell: 

I move to amend the bill by striking the word thirty for time 
of presentation, and making it sixty, and otherwise leaving the 
bill as it is, if that will meet the approval of the Association. 

Motion seconded. 

The President: 

I understand that leaves sixty days after the trial for pre- 
gentation of bill of exceptions, and thirty days thereafter for the 
signing of the bill. 

Judge Pearson: 

Section S carries with it the necessity of the trial judge to 
sign the bill as presented. The bill may be wrong. I think 
there should be inserted after the words and the bill of excep- 
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tions^ — "if correct must be signed by him within sixty days." 
In Section 4 the words 'sixty days" should be changed, because 
the bill even under this arrangement might not be filed with the 
clerk necessarily within sixty days — sixty days in Section 1 
should be eliminated and eighty days inserted. 

Mr. Brickell: 

In Section 4 it should be ninety days in order to conform. 

Mr. H. F. Reese: 

Suppose filed on the last day entitled to file it and the judge 
one hundred miles away from the Clerk's office? 

Mr. Brickell: 

The day that the judge signs it would be the day filed with 
the clerk. 

Mr. Rudulph: 

I would like Judge Pelham to state his suggestion again? 

Judge Pelham: 

Ninety days for felony and sixty days for misdemeanor cases. 

The President: 

As I understand, the Attorney General has so amended the 
report of his committee as to allow sixty days for preparation 
and presentation of bill of exceptions, and to allow the trial judge 
thirty days in which to sign it. 

Judge Pelham moves to amend that by allowing sixty days 
for the presentation of bill of exceptions for misdemeanor cases 
and ninety days for presentation of bill of. exceptions in felony 
cases. 

Mr. Arrington: 

I move to table the amendment of Judge Pelham. 

Motion to table seconded. 

Motion to table defeated — ^Ayes 14, Nays 40. 

The President: 

The motion to table is lost. 

Judge Nathan: 

I move the adoption of Section 3 as amended by Judge Pel- 
ham to the bill presented by the Attorney General. 
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The President: 

It is suggested that the motion should be to adopt the amend- 
ment offered by Judge Pelham. 

Judge Nathan: 

I move the adoption of the Pelham amendment. 

Mr. Arrington: 

It seems to me that the amendment offered by Judge Pelham 
would not change our position. 

We have not had much complaint about delays in misdemeanor 
caseSj but we have had great complaint because in important 
cases, the bill of exceptions are never made up in less than six 
months and often the cases do not go to the Court of Appeals 
or the Supreme Court until a year after they are tried. We 
have not experienced any difficulty with the judges, as the bills 
of exceptions are usually signed by them promptly, but our 
main trouble is whenever an important felony case which only 
takes a short time to try, and in which case the bill of exceptions 
could be prepared with the greatest ease in a week, the attor- 
neys invariably take ninety days, the full time, before the bill 
is even presented to the trial judge, and the amendment offered 
by Judge Pelham would leave us in identically the same position. 

Before the Code of 1907 was adopted, there was no time 
limit, except as fixed by the court, in which bills of exceptions 
were to be prepared, and there had grown up a custom of the 
court extending the time, simply upon request, in which the at- 
torneys would have to prepare the bill and often the court would 
extend the time limit four or ^ve times which caused great con- 
fusion, thus causing the Code Commissioners to fix an iron 
bound rule, or time limit of ninety days in which the bill of ex- 
ceptions must be prepared. I do not believe in an iron bound 
limit, but I do think that in no case should the limit run 
over ninety days, but in most cases a limit of thirty days is 
ample, but if from any cause a longer time is required there 
ought to be some manner — say within the Trial Court's discre- 
tion — by which the time could be extended, but not in any case 
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over ninety days. Thirty days should be the time limit fixed in 
which the judge should sign the bill. 

This Association should not go on record as favoring the Tcry 
thing that the people and the members of the bar themselves 
are complaining against^ and I do not believe the amendment 
ought to be adopted. 

The President: 

The question is, shall the amendment offered by Judge Pelham 
be adopted.'* Those in favor of its adoption will signify by 
saying Aye and those opposed by saying No. The Ayes appear 
to have it; the amendment is adopted. 

The question recurs upon the adoption of the Section. 

Mr. Ellis: 

I want to call attention to the 5th Section, with reference to 
abolishing call of Divisions. That may be all right in Mont- 
gomery County, where you are in close touch with the Supreme 
Court and its sittings. I find it extremely hard to keep up 
with the present stated calls of the Divisions for the submission 
of criminal cases, and it would be a hardship indeed, to have to 
run down to Montgomery at more frequent intervals. I think 
the lawyers outside of Montgomery County, those practicing 
away from there, ought to consider this section carefully before 
voting on it. If the call of the Divisions is abolished, I do not 
think we can keep up with the time for submission of each case; 
It takes all I can do to keep up with it as it is. 

Mr. Field: 

I move to adopt Section S as amended before discussing Sec- 
tion 5. 

The President: 

That Section of the report of the Committee consists of the 
entire bill, and we cannot adopt the bill by piece meal. 

Mr. H. F. Reese: 

I offer a substitute for the pending question, 

"That the Legislature be memoralized to give the 
Supreme Court full authority to make rules regulating 
right of appeals including bills of exceptions."" 
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Mr. Rickarby: 

Point of order — the amendment is not germane to the ques- 
tion. 

Mr. H. F. Reese: 

As to the point of order, Mr. Chairman, it is obvious, it goes 
directly to the question. Here is a proposition in lieu of this, 
in order to reach this question and get th^ most satisfactory 
results, that the Supreme Court be given power to make the rules 
to cover this. 

The President: 

The question under consideration is the report of the Commit- 
tee on Legislation, which has presented certain bills to be 
submitted to the legislature. Now you offer a substitute to one 
of those bills, a memorial of some character, incorporating that 
in the committee's report. I doubt you can do that. 

Mr. H. F. Reese: 

The motion before the house is for this body to approve the 
bill regulating the filing and preparation of bills of exceptions. 
I offer a substitute for that motion, that the power be given to 
the Supreme Court to deliberately and intelligently prepare a 
rule, which will be a fair rule and well digested, a rule which 
will perhaps cover all these suggestions; practically all of them 
are good, and it illustrates the necessity that men like Judge 
Pelham, Judge Anderson and other judges of our Appellate 
courts shall go ahead deliberately and carefully prepare rules 
wliich will not do the defendant any injustice, protect his rights, 
and accomplish the reform which all recognize is needed. I do 
not think the amendment gives that reform, as stated by my 
friend (Mr. Arrington), it leaves felony cases where they were 
before. I believe the Supreme Court and Appellate Court will 
confer together and make a rule which will be fair and reform- 
atory in its effect. 

The President: 

I am of the opinion that it is not in order to incorporate, by 
action of this house, a resolution which they do not offer, and it 
is not in any wise an amendment to any measure which they do 
offer. You are not offering an amendment to the bill, but a 
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resolution which will become a part of their report which they 
do not care to offer at all. 

Mr. Henry Fitts: 

Would this substitute be in order, if the pending matter was 
cleared out of the way by tabling the pending suggestion? 

The President: 

Yes, if it is done in order, at the proper time. 

Mr. Henry Fitts: 

With no hostility to the general suggestions, but with a view 
to the same general purpose, and that recommendations may be 
carried out in a more careful and deliberate way, and with a view 
to clearing the path for Mr. Reese's suggestion, I move to table 
the pending report and the amendments thereto which relate 
to this Section. 

Motion to table defeated: Ayes 24, Nays 37. 

Mr. Huddleston: 

I move the previous question. 

Mr. Brickell: 

I move that the Section as amended by Judge Pelham, be ap- 
proved. 

Judge Nathan: 

I ask for information, the previous question called for on 
wnat — adoption of the whole bill.^ 

The President: 

Adoption of this Section of the report. 

Section of report, as amended, adopted. 

Mr. Brickell: 

Mr.- President, there is another bill reported by the Commit- 
tee on the subject of special charges. The purpose of this bill 
being simply to provide that the court may not be trapped by 
failing to give one of 142 charges asked of the court, but if after 
consideration of the oral charge of the court, and given charges, 
the court is of the opinion that the law was fully and fairly 
charged to the jury, that the court shall not be reversed for 
failure to give one out of 142 catch charges. I move that this 
bill be approved and referred to the Committee on Legislative 
Enactment. 
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Mr. J. M. Foster: 

I have no objection to this Bill providing the general charge 
of the court is in writing. I do not see how we are going to 
determine what the general charge of the court is. We all 
know^ all of us having experience, you cannot rely absolutely 
upon stenographic notes. The judge cannot rely upon his mem- 
ory, lie gives his charge orally, he cannot remember the words 
In which he gave the charge, and if we are to be required to 
present to the Appellate courts the general charge of the court, 
then the court ought to be required to put that charge in writing 
80 there can be no doubt or quibble about what the charge is. 
It seems to me that the Bill is dangerous in its present form. It 
is a matter of considerable inconvenience and irritation already 
to get bills of exception signed, properly presented and pre- 
pared, and it will be more troublesome to get the oral charge of 
the court agreed upon and inserted into the record. I move 
therefore that the bill be amended by inserting before the word 
"Charges" in the first line of the Section the following: "The 
general charge of the court and** That makes it the general 
charge of the court and the charges requested shall be in writing. 

Mr. S. B. Stern: 

Very often cases are tried without being reported by official 
stenographers, and the determination to appeal has not been 
arrived at for a week or ten days. In busy jurisdictions like 
Jefferson, Mobile, Montgomery and others in the State, it would 
be impossible for any judge to remember but a fraction of the 
oral charge given in any particular case. It would be impossi- 
ble to determine what was the oral charge of the court. Some 
provision ought to be inserted limiting it to the general charge 
of the court where they are stenographically reported, and leave 
it out where they are not. 

Mr. London: 

I think the idea is a good one where the case is stenograph- 
ically reported, and I will offer the following amentment: 
That Section 1 be amended by adding after the 
words "and the general charge of the court** and before 
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the words "must be incorporated**, the words : "if said 
general charge is in writing, or has been stenographic- 
ally reported." 
Mr. Johnston: 

There might be bills of exceptions taken on a plea, non-suits 
with bill of exceptions attached, or questions might be presented 
to the court on appeal where it would be useless to comply with 
the mandatory requirement of this proposed provision that the 
oral charge be set out in all cases. When you consider that it 
would require an impossibility in a great many cases I think you 
will agree that it is a dangerous requirement; and there is no 
substantial need for it, in view of the fact that at the present 
time the court may require both the oral charge if it is pre- 
served, and any given charges, to be set out in order to protect 
the rulings of the court below; and the Supreme Court, under 
present rules, is required to take into consideration the entire 
bill in determining whether there is ground for reversal. We 
are certainly getting into a dangerous situation in proposing 
this requirement in view of the fact that bills of exceptions may 
be lost entirely when the charge is not taken down orally, and, 
in many cases, it would encumber the record. 
Mr. Field: 

I move that the bill and the amendments be laid upon the table. 
Motion adopted. 
Mr. O'Neal: 
If it is in order, I desire to offer a resolution: 

"Be it Resolved, by the Alabama State Bar Asso- 
ciation, that we fully concur with and endorse the 
recommendation of the President in his address, that 
the Supreme Court be vested with the power to regu- 
late, practice and procedure in the Courts of this State, 
and that a committee of three be appointed to prepare 
and present to the Legislature at its next session, a 
bill carrying into effect this recommendation and to 
urge its passage.'* 
In support of that resolution I desire to read to the Associa- 
tion the Preliminary Report of the Committee appointed by The 
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National Economic League on Efficiency in the Administration 
of Justice. This report has not yet been issued^ but I have an 
advance copy. It is so fully in line with the suggestions of the 
President, that I offered the resolution just read. I read now 
from this Preliminary Report: 

"Our procedure at law involves too many trials and 
too much retrial. So far as possible, all questions of 
fact should be disposed of finally upon one trial. When 
a new trial is granted, it should be only a new trial of 
the question or questions with respect to which the ver- 
dict or finding is wrong, if separable, and trial courts 
should have the power and duty of submitting causes 
and taking verdicts in the alternative, so that judg- 
ment may be rendered upon the one which the ultimate 
decision as to the question of law involved may require. 
In a recent case some boys were engaged in harrassing 
a Chinaman. He turned on them with a hatchet, and 
one in order to escape, ran in front of a car and was 
killed. The question of law whether what the boy did 
in fright under such circumstances amounted to contrib- 
utory negligence was decisive. Under the practice 
which prevails in the federal courts and in the majority 
of state courts, the trial judge would be required to rule 
one way or the other on this question. If he held there 
was contributory negligence, he would direct a verdict 
for the defendant. Then if the reviewing court held 
otherwise, a new trial would be necessary after a con- 
siderable lapse of time when the testimony was no long- 
er fresh. If he held there was not contributory negli- 
gence, the cause would go on and very likely result in 
a verdict for the plaintiff. Upon review of this, the 
court of appellate jurisdiction could only order a new 
trial, and on this new trial in many jurisdictions it 
would be possible for the plaintiff's evidence to be 
quite different as to the circumstances of the accident, 
and very likely the case would go to the court of review 
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once more to determine whether upon the new evidence 
the verdict could stand. In some jurisdictions causes 
have been tried as many as eight times successively in 
this way. Over and above the expense and delay in- 
volved, the invitation to perjury is obvious. In a num- 
ber of jurisdictions, including the one in which the cause 
above referred to was decided, it is possible in such 
a case for the trial judge to submit the questions of 
fact to the jury, reserving the question of law, and leave 
it to the higher court to say whether upon the facts 
found by the jury there shall be judgment for the dam- 
ages found, if any, or a final judgment for the de- 
fendant. 

In most jurisdictions there is too little power of guid- 
ance of the jury by the court. Juries are left at large 
to be swayed by advocacy with no judicial corrective. 
It is often said that we cannot trust our judges to exer- 
cise the common-law power of advising juries. But 
if we cannot provide a type of judge adequate to the 
demands of the judicial office, we must not expect the 
administration of justice to be efficient. Our sole re- 
source for correcting bad verdicts is what has been 
called 'the monstrous penalty of a new trial.' The 
excessive number of new trials with resulting delay and 
expense, which have disgraced American justice in the 
immediate past, is chiefly attributable to the want of a 
proper check upon juries at the trial, compelling our 
courts of review to vindicate the law and insure justice 
after verdict by the only means in their power. This 
is illustrated especially in criminal causes, wherein it 
is a constant practice in many states to reverse con- 
victions because of unfair and improper argument by 
the prosecuting officer. In jurisdictions where the trial 
court may deal with such argument effectively in an 
oral charpje such reversals are unknown. Again one of 
the most difficult problems before those who seek to 
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reform procedure today is the matter of expert evi- 
dence. But there is general concurrence among those 
who have studied the subject in the view that if trial 
judges were given the power to deal with expert evi- 
dence effectively in the charge to the jury and if they 
were so selected as to put men of proper caliber ujjon 
the bench, the question would largely solve itself. 

There appear to be ten respects in which procedure 
generally, or in a very large number of states, con- 
tributes to inefficiency in the administration of justice, 
(a) In most jurisdictions there is too much legisla- 
tion as to the details of procedure, so that the 
details are too hard and fast, and it is too difficult to 
alter them in case they work badly. Legislation should 
deal only with the general features of procedure, pre- 
scribing the general lines to be followed, but leaving 
details to be settled by rules of the court, which may 
be changed as actual experience of their application 
and operation dictates. Practice acts of this type have 
been adopted in New Jersey and in Colorado, and in a 
similar measure, fathered by the American Bar Asso- 
cation, is now pending in Congress. In contrast with 
these simple statutes, the New York code of civil pro- 
cedure, with over 3,400 sections, prevents the courts 
from dealing effectively with questions of practice, in- 
vites constant legislative amendment in matters of de- 
tail, and fills the reports of that state with decisions 
upon procedure, (b) Taking the country as a whole, 
there is not only too much of hard and fast rule in pro- 
cedure but the rules are treated too much as giving 
procedure rights to parties which they are entitled to 
vindicate although their substantive rights may not be 
affected. Except as they exist for the saving of pub- 
lic time and maintenance of the dignity of tribunals, 
so that the parties should not be able to insist as of 
right upon enforcement of them, rules of procedure 
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should exist only to secure to all parties a fair opportu- 
nity to meet the ease against them and a full opportu- 
nity to present their own case; and nothing should de- 
pend on or be obtainable through them except the 
securing of such opportunity. In case of a variance, 
the inquiry should be, did the party who complained 
ask for time or opportunity to meet the point of which he 
was not fairly apprised and for which he was not pre- 
pared, and was he given a fair chance to meet it? 
Where no other advantage could be had than securing 
a fair opportunity to meet proof adduced without fair 
notice, very few complaints of variance would be made. 
What this would mean may be understood by turning 
to a paper in one of our leading periodicals on *tak- 
ing advantage of variance on appeal,' in which it took 
twenty pages and citation of 338 decisions of the courts 
of one state to set out the mechanics of the subject in 
that one state. An American observer commented re- 
cently upon the difference between the American and 
the British Consular Courts in China, as follows: *In 
the British court the direct dive to the gist of the mat- 
ter before the court and the intolerance of technical- 
ities is what astounds and impresses the American 
lawyer. The wearying, formal, perfunctory round of 
demurrers and motions is entirely missing. Mere tech- 
nical objections are easily and impatiently waived 
aside, and exceptions to pleadings right speedily cured 
wherever possible without postponement. Hence, be- 
ing unsuccessful in achieving any advantage, such 
objections tend to lapse into disuse*. In other words, 
rules meant to save time and advance the business of 
the court are not permitted to waste time and obstruct 
the business of the court by becoming the subject of 
contest between the parties, and rules meant to pro- 
tect the parties may be availed of to achieve that end 
and for no other purpose. Being of no avail as sub- 
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stitutes for substantive points, they tend to lapse into 
disuse. This is coming to pass with us also as our 
courts year by year give less weight to points of 
practice." 
The proposition is this, that statutes should be confined to 
laying down a few general principles, but the method of pro- 
cedure practice should be determined by the Supreme Court, 
promulgated by them. They then have the power whenever 
a rule proves to be ineffective, or experience teaches, to speed- 
ily correct the mistake. If we rely on the Legislature, that can 
only be done once in every four years, whereas if the Supreme 
Court have the power to fix the rules of practice and procedure 
they can do it whenever it is necessary to change them as ex- 
perience demonstrates that a change is necessary. You take 
the Supreme Court of the U. S. in bankruptcy. The Court has 
the power to ^x all rules of procedure in bankruptcy, and every 
lawyer knows it is easy and effective. Suppose Congress had 
undertaken to pass statute after statute.'* As Mr. Fitts says, 
it is impossible through legislative enactment to secure the 
desired results, but with a body of learned judges sitting on the 
question, getting the benefit of the experience of every trial 
judge in the state, would secure efficient methods of procedure 
and end the intolerable delays which now exist. If the legis- 
lature were to vest in the Supreme Court what we have under- 
taken to do by the legislative bill proposed by Mr. Brickell, 
the court could ^x the time within which bills of exceptions be 
filed and approved, and the result would be we would have a 
system securing the speedy administration of justice. Why 
should there not be one fixed form in damage suits, and stop 
the unending forms we now have.'* I think this is fundamental^ 
and unless something be done we will have the same troubles 
in the future as in the past. It is not intended to give absolute 
power to the Supreme Court, but such power as has been con- 
ferred upon it in the other states, for instance in New Jersey. 
The Committee appointed by this Association could examine these 
different practice acts, and suggest a bill which would cover the 
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purposes of this resolution. I move the adoption of the res- 
olution. 

Mr. H. U. Sims: 

The resolution offered by the Governor should be amended 
so as to include the authority to the committee to be appointed 
thereunder^ to confer with the Supreme Court as to whether 
they have time to prepare the Act and the system of rules un- 
der it which, together, will effect the desired reformed system 
of procedure. It may not be generally known that the system 
upon which all recent reforms have been based — the English 
system known as the Judicature Acts and Rules, was not pro- 
vided by the judges. The first Act of 1871, and the 2nd Act 
of 1873 were drawn by a Commission and that last Act merely 
provided the general system of jurisdiction. The rules of pro- 
cedure, adopted in 1883, were drawn by one man, the Earl of 
Selborne; and he was not Lord Chancellor at the time, either. 
After the system of rules has been drawn, and adopted by our 
Supreme Court as a system, the changes could be made well 
enough by the judges. And I approve the recommendation of 
the President that the Supreme Court be given charge of changes 
in the rules. But if the whole duty of drafting a new system 
and rules thereunder, is thrown upon the Supreme Court, the 
work may be done hastily. A good many of the leading law- 
yers in America think the Supreme Court of the United States 
in drafting the recent equity rules, drew the rules too hastily. 
Mr. Moorfield Storey strongly so asserted at the last meeting 
of the American Bar Association. It may be that a new sys- 
tem for Alabama could best be provided by a commission, and 
then turned over to the Supreme Court. Governor O'Neal, 
himself, appointed a Commission some two years ago to sug- 
gest a complete procedural reform, and that Commission made 
valuable suggestions which should be availed of before this mat- 
ter of a new system is drawn. 

Mr. Henry Fitts: 

May I ask you a question.'* Mr. Sims, is not the resolution 
as drawn sufficiently broad to give the Committee the authority 
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you suggest to advise with the Supreme Court as to who shall 
prepare the rules which the Supreme Court is to adopt? 

Mr. H. U. Sims: 

Let me hear the resolution again? 

The Secretary read the resolutions. 

Mr. H. U. Sims: 

I am inclined to think it does, and it should be passed in the 
form that has been presented. 

Resolution adopted. 

Mr. Bouldin: 

I move suspension of the rules to permit the reading of a 
report by Special Committee on Distribution of work of Nisi 
Prius Courts, as it is germane to the matter under discussion. 

Motion to suspend the rules adopted. 

Mr. Bouldin here read his Report. 

(Appendix.) 

Mr. H. U. Sims: 

I move that the Report of the Special Committee be accepted 
and filed and referred to the Special Committee to be appointed 
by the President under the Governor's resolution. 

Motion adopted. 

The President: 

The next order of business is the Report of the Committee on 
Local Bar Associations, by the Chairman, J. K. Dixon, Esq. 

Mr. Dixon then read his report. 

(Appendix.) 

Mr. Dixon: 

The suggestions made in that report are not wholly new. Two 
years ago Judge Howze, as Chairman, made largely the same 
report and suggestion. At that time it was read and referred 
to the Executive Committee and there died. I want to put this 
Association on record on this proposition, and as a part of this 
report I offer the following resolution: 
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"Be it Resolved, That the President of this Associa- 
tion, with the consent and concurrence of the Executive 
Committee, appoint a suitable attorney, a member of 
this Association, to undertake the formation of local 
bar associations in this State, arid shall fix his compen- 
sation for such services, and there is hereby appropri- 
ated the sum of $300 out of the funds of this Association 
for the payment of such services and expenses, provid- 
ed the expenses and compensation incurred shall not 
exceed the amount thus appropriated.** 
That is the only way of getting it before the Association, and 
leaves it to the President and Executive Committee to appoint 
somebody. My experience has been that writing letters does 
no good, and we have to send somebody to see them. 
Mr. H. F. Reese: 

The Bar of Dallas County has been in active existence 
since 1874. 

Mr. Huddleston: 

I had hoped someone else would discuss this question. Cer- 
tainly we ought not to let it go by default. I concur in the re- 
port of the committee, but not in the motion by the committee. 
The motion is wholly ineffectual to work the reform aimed at. 
That this body is unrepresentative of Alabama lawyers is too 
true to require reiteration, but it cannot be made representative 
without a fundamental change in its organization. You will 
remember that on yesterday we stripped the representatives 
who might come here from the local bar associations of what- 
ever little power we had previously given to them. They now 
have the right to come here, sit and talk, but when it comes to 
voting they are powerless. We have no inducements to offer 
to the local bar associations to send those members here, or to 
take part in our work or deliberations. The amount proposed 
to be appropriated is, of course, too small — it won*t make the 
slightest impression. But assuming that it would, what will 
the local organizer offer to the lawyers of the State as an in- 
ducement to form local bar associations and to go to the expense 
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of sending local representatives to our annual meetings. You 
will have to tell them "you can send a man down there, but he 
won't have any voice, he is not a real member, he is less influen- 
tial, and less important than the humblest member of the bar that 
comes into that association from any place in the state repre- 
senting nobody but himself." 

Mr. Dixon: 

When did the State Bar Association take away the rights of 
representatives of local bar associations ."^ 

Mr. Huddleston: 

They took it away on yesterday, and I regretted that action 
very much. Any attempt to have local bar associations to affiliate 
with us, or take part in our work, is going to be futile. I favor 
a strictly representative body; a body which will speak for all 
the lawyers of Alabama; a body which will be entitled to have 
influence proportionate to the ability and character of the men 
that it speaks for. So long as we have a body that may be 
flooded by a few local lawyers; so long as we have the meetings 
of our Association in Montgomery, dominated by Montgomery 
influences proper results cannot be achieved. It should be im- 
possible for the meetings of the State Bar Association to be 
dominated by lawyers residing in the place where they are held. 
If we propose to speak for the lawyers of Alabama we must give 
the lawyers of Alabama some opportunity to be represented 
here, and they must be the sole ones represented. Any effort 
be no membership by individuals in the State Bar Association. 
Every lawyer in Alabama ought to be, by operation of State 
statute or some regulation we adopt, a member of a county bar 
association; every county ought to have its bar association ex 
officio of which every lawyer residing in that county is a mem- 
ber. Each of those county bar associations should send to the 
State Bar Association representatives, based upon membership 
or some other fair way, and they should constitute the State 
Bar Association. We cannot transact business with our present 
organization. I feel inclined to think sometimes that it were 
better that we changed ourselves into a purely social organiza- 
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tion, and abandon any attempt at serious work. The Legislature 
pays no attention to us, and should pay very little attention to 
us. Some of the best lawyers in the state do not come to the 
State Bar Association meetings and are not members of it. On 
the whole, we are taking exactly the stand we ought to take, will 
take and must take by reason of the logic of our organization. 
The reference to the doctor's organization was very apt. We 
will never have the influence that the lawyers of Alabama are 
entitled to have with its legislature, with its Executive branch, 
and in the life of our people until we have a representative body 
which shall constitute the State Bar Association. This $300 
is just thrown away. Until we can give the people some induce- 
ments to send representatives here there is no use inviting them. 
The Birmingham Bar Association has perhaps, I fancy, twenty - 
^ve per cent of the members of the Jefferson County Bar be- 
longing to it; it is a corporation organized under the laws of 
Alabama ; it is chiefly a library association ; it is in no sense rep- 
resentative of the Birmingham bar. I presume the same sit- 
uation exists as to the other local bar associations. 

Mr. Dixon: 

The resolution offered by me was simply offered to take some 
steps in the direction of having local bar associations. The gen- 
tleman who has just spoken, with whom I heartily agree, is in 
accord with our report. But we have to begin somewhere. You 
cannot dissolve this body, or it will not dissolve itself, without 
there is some representative body to take its place. The propo- 
sition of organizing local bar associations without giving them 
some rights, is a hard proposition. I must say I was unaware 
personally of any change in the By-Laws by which the repre- 
sentatives from those local associations were deprived of their 
right to vote. I thought that step was in the right direction, 
and I thought we were going to extend it instead of receding 
from it. If that step was taken yesterday it was a step back- 
ward instead of forward. If this Association is determined to 
be a social organization, just for a good time, it will be all 
right to go to Montgomery and have a good time, but if we are 
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not a representative body, we are useless as a factor in this 
state, we are like a mob, and a small one, fighting against or- 
ganization, because organization is everywhere, and this organ- 
ization is not one so far as upholding the rights of the lawyers 
of the state. The amount suggested in the resolution offered, I 
admit is inadequate, but I believe if we can get someone to go 
to the different communities before the next meeting of the 
State Bar Association and organize and report that in the ma- 
jority of counties of the state there is a local association or- 
ganized, I believe the members of this Association will take the 
necessary steps to recognize them and make it a representative 
T)ody. But it would be futile to ask this Association to change 
its Constitution and By-Laws now with only four or five local, 
associations in the state. That is why I have offered this res- 
olution, because if there is not something done it will be like 
other reports — never heard of again, and I thought of taking 
this step and making this appropriation, that the number of 
local organizations might be increased, and there would be 
some basis of having a representative body. 

The President: 

The question is upon the resolution offered by Mr. Dixon. 

Mr. H. U. Sims: 

I have always believed that the development of local bar as- 
sociations was a very difficult and probably an unprofitable 
method of increasing the strength of the State Bar Association. 
Mr. Huddles ton is mistaken in saying that the Birmingham 
Association is not representative. There are 125 members in 
the Association, and the total active membership of the Birm- 
ingham bar is not over 325 to 350. He is right, however, that 
it is distinctly a library association, and in such I see its chief 
usefulness. The dues are $20 a year, and are given entirely, 
you may say, to maintain the library. What is the use of form- 
ing bar associations in rural counties where there is not a suf- 
ficient number of lawyers to form an association.^ I would 
rather leave these counties to work out matters for themselves. 
I think, probably, we are throwing away $300 to send a man 
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to organize them. The doctors have been more successful than 
lawyers in organizing themselves. 

Mr. Dixon: 

They have local associations assessed by the State Associa- 
tion so much. 

Mr. H. U. Sims: 

The local association pays dues? 

Mr. Dixon: 

Yes^ and one in each county. 

Mr. H. U. Sims: 

Every doctor in Alabama is not a member per sef 

Mr. Dixon: 

No. 

Mr. H. U. Sims: 

We who have an interest in this Association do not want to 
make a mistake. Before we pass the resolution I would rather 
have the matter referred back to the Committee, even if it delays 
matters another year, to consider the question carefully along 
the lines recommended as best. I do not think the members 
of the committees have considered this as carefully as might 
be done before they recommended this, and therefore I move 
that the resolution be referred back to the committee on Local 
Bar Associations, to report at the next meeting of this Asso- 
ciation. 

Mr. Brickell: 

I move to lay the substitute upon the table. 

Motion adopted. 

Mr. Brickell: 

I move the previous question upon the adoption of the reso- 
lution offered by Mr. Dixon. 

Mr. Petty: 

I rise to a point of order, the motion to substitute was tabled, 
and that carries the original motion with it. 

The President: 

But in this instance there was a resolution offered by the 
Chairman of a Committee in connection with his report. There 
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was a motion made„ to refer the matter back to the Committee^ 
then there was a motion to table the motion to refer; I do not 
think the motion to refer was in the nature of an amendment, 
and therefore would not carry the original proposition. 

Mr. Brickell: 

I call for the original resolution. 

Mr. Parrish: 

I think that the resolution^ particularly with reference to the 
main question there, the amount, is wholly inadequate. There- 
fore I move that the resolution be amended by striking out the 
$300 wherever it appears — striking out any limitation on the 
expense, and inserting in lieu there of — 

Mr. H. F. Reese: 

Point of order, a motion to recommit is frivolous to a motion 
to amend. 

The President: 

The motion to recommit has been rejected. 

Mr. Parrish: 

I move that the resolution be amended so as to leave it within 
the discretion of the President and Central Coimcil or Execu- 
tive Committee, as the case may be, for the employment of a 
suitable person, and to fix his compensation and expense, he in 
turn to report to them. I think that is a good suggestion. There 
are now only five or six local associations which have any sem- 
blance of bar associations, and there are about sixty counties 
involved in the work to be done, and the expense of traveling 
alone would be in excess of $300. It is a matter about which 
he should be properly compensated, and let those in charge of 
it have a broad discretion. 

Mr. H. F. Reese: 

I think, if we are going to do anything at all, that $300 is 
not going to be sufficient. I am not very much encouraged over 
doing any great things along this line. Whoever is entrusted 
with this matter will soon find much to discourage him. 
My experience with local bar associations for the last twenty- 
five years teaches that it is hard, up-hill work. The key-note 
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was sounded by the gentleman from Jefferson — ^unless there is 
some local secondary purpose which keeps it alive. The or- 
ganizer will soon see that it will not be necessary to go to certain 
counties^ and that he can get certain live men in some coimties 
to organize without his going there. My own notion is you 
are not going to accomplish anything except in those counties 
which approximate in size the one that I live in, (Dallas.) When 
you go to a county much smaller than that, especially when the 
lawyers are scattered in the county, they will not take much in- 
terest. If it is organized at all, it would be to go to this bar 
association. If you are going to experiment, we had better ex- 
periment with the $300 and see what we can do later on up the 
creek, where the water is not so deep. 

Mr. Huddleston: 

I move to lay upon the table the resolution offered by Mr. 
Dixon. 

Motion to lay on the table defeated. Ayes 11, Nays 25. 

The President: 

The motion to table is lost. 

Mr. Huddleston: 

I desire to make a motion. I move as an amendment to the 
resolution 

"That it is the sense of this body that this organizer 
sHall be authorized to say to lawyers whom he may 
organize into local bar associations, that as speedily 
as it may be done, this Association will be put on a 
strictly representative basis." 

Make them that promise in order to get them to organize. 

The President: 

There is no second to the motion of the gentleman. 

The resolution offered by Mr. Dixon was then adopted. 

The President: 

The next order of business is a paper by Sam Will John, Esq., 
on "Do the Bench and Bar really desire a genuine reformation 
of the Practice and Procedure in our Courts?" 
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Mr. John then read his paper. 

(Appendix.) 

The Secretary: 

The President has received the following telegram from the 
Birmingham Business Men's League, which I will read: 

"Mr. Thomas M. Stevens, 

President Alabama State Bar Association, 
Montgomery, Ala. 
The Birmingham Business Men's League desires to extend 
to your body a most cordial invitation to hold their next meeting 
in Birmingham. With its many points of interest, and its splen- 
did hotel facilities we feel sure that our city offers more and 
better inducements than any other city in the State for holding 
your next convention. 

Sam H. Fowlkes, Secretary." 

The Secretary: 

I move that the invitation be referred to the incoming Exe- 
cutive Committee. 

Motion adopted. 

Mr. Parrish: 

I move that we now proceed to the election of officers for 
the ensuing year. There are a number of out of town lawyers 
who leave at 3:30 o'clock, the reason I make the suggestion. 

Mr. Rudulph: 

Point of order, that the motion is out of order; the question 
is upon the dispK)sition of the report or paper by Col. Sam Will 
John. 

Mr. Parrish: 

I beg pardon; I withdraw my motion. 

Mr. W. A. Denson: 

I have a few remarks that I wish to make with regard to 
that paper. It is an excellent paper, and I enjoyed it very 
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much indeed, and I received great instruction from it. Colonel 
John's papers are always^ instructive, and we always receive 
them with pleasure because they are delivered in a manner that 
has an agreeable and attractive feature, and every one is at- 
tracted while he is addressing us. 

On motion the paper by Col. John was received and ordered 
printed in the proceedings. 

Mr. Oberdorfer: / 

I have a matter to present to this body at this time of great 
moment and importance, and with the consent of the members, 
and for the purpose of bringing the matter before the body, I 
desire to offer this resolution, and to address myself to that 
resolution : 

"Resolved, that the President of this Association 
appoint a committee of three to address a letter to each 
of the United States District Judges of this State, in- 
quiring whether they will co-operate with this Associa- 
tion in causing to be stricken from the roll of attorneys 
in their courts the name of any attorney employing 
agents to solicit suits or cases. 

Resolved, that the Central Committee of this Asso- 
ciation be dircected to investigate and prosecute all 
violations of Sec. 6312 and 6313 of the Code of Ala- 
bama." 
It may be that we differ upon matters of legal ethics, but we 
representing one of the highest associated bodies in the land, can- 
not but be aware that the ethics of our profession are being vio- 
lated and broken down in the commercial centers. When we 
realize that upon the statute books of Alabama there are rules 
making it a misdemeanor for an attorney to employ for himself 
an agent to solicit business, and also makes it a misdemeanor 
for the agent himself to so solicit the business, and to know that 
that practice is being indulged in generally by the so-called 
leaders of the bar, and that upholding the ethics of this pro- 
fession, yet we seem to admit that the condition is remedi- 
less, judging from the weak and purposeless report of the Ccn- 
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tral Council on yesterday. We must admit that the condition 
has come about^ and say that it shall become a scramble for 
anybody, or we should bring forward the force of this Associa- 
tion and stamp it out, and I think it need only be known that 
this Association, that this body of men, are determined, and 
the condition will speedily correct itself. If a letter were writ- 
ten to each of the Federal judges, and the judges were to reply 
that they would co-operate with the Committee, I do not think 
that they would very often have to use the weapon that they 
claim to have at hand. Those who are not located in the larger 
centers are not aware of our general demoralizing condition. 
There is a gentleman upon the floor at this time who has facts 
and figures that he can give to this Association, and I ask the 
permission of this body to hear from Mr. Ivey of Birmingham^ 
who has investigated the matter. 

Mr. H. U. Sims: 

I rise to the point of personal privilege. The gentleman 
from Jefferson has taken occasion to criticize the work of the 
Central Council during the past year and to call it weak and 
purposeless, — 

Mr. Oberdorfer: 

Pardon me a moment? 

Mr. H. U. Sims: 

I do not wish to be interrupted until I have finished, then 
you can have the floor. The Central Council are perfectly 
willinis to take the advice of a member of the bar association on 
any corruption in Jefferson county that we have not been able 
to find. We stand before the bar association confident that our 
judgment as to what cases are to be prosecuted is better than 
the judgment of Mr. Oberdorfer or any individual who has not 
had the opportunity to hear the facts or charges. It may be, 
and Mr. Oberdorfer may have had occasion to find in his prac- 
tice cases such as we pointed out in our report, that running 
after cases is carried on +o a great extent, and yet this Central 
Council feel that they have the authority conferred by this As- 
sociation to determine when these cases can be successfully 
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prosecuted to a conclusion. The report was read before the 
Association^ accepted and filed. If it is desired to bring that 
jreport before the Association again^ a motion to that effect 
would be proper^ and the Association can then act as it sees fit. 
Therefore, I make also a point of order. I say if it is 
desired to reopen the report of the Central Council, each mem- 
ber of the Central Council may have a word to say on the 
subject. 

The President: 

I understand merely that the general policy outlined has been 
criticized. The proposition back of his speech is, that the pol- 
icy which your committee suggested of some leniency in certain 
cases, in his judgment is not the proper policy. I do not think 
that is a proposition which involves a question of personal 
privilege, or point of order; it is a question of discussion of the 
general policy of the Association. 

Mr. Oberdorfer: 

I desired to make that statement before Mr. Sims made his 
remarks. My purpose was not to raise the question of the re- 
port of the Central Council, but a certain thing in the report. 
It is this resolution I want this body to consider, and not the 
report of Mr. Sims' committee. I move that this body hear from 
Mr. Ivey. 

Mr. Ivey: 

Mr. President and gentlemen of the Alabama Bar Associa- 
tion: I wish to make a report upon the violation of the Code 
of Ethics of Alabama by a number of attorneys practicing at 
the bar of which I am a member, the bar of Birmingham. 
Whatever I shall say will be inspired from my conception of 
the proper conduct of an attorney, after carefully reading that 
prescribed conduct to be found in the Appendix to the Criminal 
Code of Alabama, known as the Code of Ethics of the profes- 
sion. While I know there are a number of attorneys of the 
Birmingham Bar whose methods of practice are in keeping with 
those principles enunciated by the Code of Ethics, yet, there 
are a large number, most of whom are to be found among the 
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older attorneys^ whose convenient memories have allowed them 
to forget that there exists such an article, in our statute, as 
the Code of Ethics. I shall not express myself by innuendo, 
preferring to let this Bar know and have the names of those 
attorneys, who are the guilty ones. Some of the gentlemen, 
whose names I shall call, are present on this floor; and should 
they wish to know on what I base my reference to them, I shall 
gladly reply to their questions, as I shall call no name, or 
names, without knowing that I have with me data, collected, to 
show the activities which the person, or persons, named have 
resorted to in violation of Section 6312 of the Code of Ala- 
bama; and I shall, upon the naming of any attorney, or firm of 
attorneys, connect with the attorney, or attorneys, the name of 
the runner, (commonly referred to as an Ambulance Chaser, or 
a member of the First Aid to the Injured Corps) whose conduct 
is in strict violation of Section 6313 of the Code of Alabama. Of 
the two, the attorney and the chaser, I should prefer to occupy 
the position of the chaser rather than that of the attorney; for 
the chaser has no license to practice law; is not a member of 
the Bar; and, if the one or the other occupies a position of dig- 
nity it is the Chaser and not the Attorney. 

Each man now, whose name I shall call, is my personal 
friend, (I trust) and may none of them be incited to anger by 
reason of being shown up in a true light before this Associa- 
tion. Now, Mr. President, the names of the attorneys and the 
names of the Chasers, whom I shall mention, are as follows 
alphabetically : 

(At this point, on point of order raised by Mr. Huddleston, 
the President ruled that the naming of any member, or mem- 
bers of the bar, by the speaker, would be out of order.) 

It remains an indisputable fact, that, whenever a person is 
injured, or killed, upon a railroad or street railway in the City 
of Birmingham, or in the Birmingham District, there will be 
at the home of the injured, or killed, within the next twenty-four 
hours following the accident a representative from a number of 
prominent law firms; who go on foot, on motorcycles, on street 



MINUTES THIRTY-SEVENTH ANNUAL SESSION 63 

cars, in buggies and automobiles; and for no other purpose than 
that of soliciting business for the respective firms represented 
by them. These men, both chasers and the claim agants, have 
no conscientious scruples about them; the one there for the pur- 
pose of settling the claim for the lowest possible amount affect- 
ing the profit sheet of the company represented by him; and 
tlie other there for the purpose of procuring a contract of em- 
ployment for the firm represented by him; neither of these rep- 
resentatives have the least regard for the condition of the in- 
jured, or for the personal representatives of the dead. With 
these men, both claim agents and chasers, if one method fails 
to persuade the one being solicited to place the case in the hands 
of the firm represented by him; and the other to get a release 
for his company; then another, or any method the most effective 
to the end to be attained is resorted to. It is a fact, that some 
of these chasers will make the statement to one who has a claim, 
that. Today is the la^t date on which you can institute proceed- 
ings against the person, or company, responsible for the in- 
jury; you will be barred after today;** and this statement being 
made at a time when the wounds of the injured are yet fresh. 
While the claim agent, on the other hand, will emphasize his 
remarks by reference to the time it will take to recover in the 
case, the costs of court proceedings including an appeal to the 
Supreme Court and the amount which the client will be com- 
pelled to pay to the attorney representing him; after which he 
has the injured under such hypnotic power that the result is, 
in many instances, a meritorious case absolutely thrown to the 
four winds. It is not an infrequent case that money is paid to 
get cases into the hands of attorneys; and it is a case of the 
longest pole with the largest persimmon which reaches the goal. 
It can be seen, at first blush, that the young attorney is not the 
one who most violates the Code of Ethics; but that, it is the 
old heads who have money with which to maintain his chaser 
in the most modern style, and also, money to contribute to the 
injured. You would be shocked, beyond expression, if I were 
allowed to tell you of the prominent law firms who are guilty 



64 ALABAMA STATE BAR ASSOCIATION 

of the practice referred to. And, Mr. President, there is still 
another serious and pernicious parasite in our midst; we have in 
Birmingham, men whose practice consists in the procuring of bus • 
iness to be forwarded to attorneys without the State of Ala- 
bama; some of this practice goes to Atlanta, Ga., and for aught 
appearing to the contrary in other directions. It can be seen 
tnat there is clearly two sides to the situation: On the one side 
the lawyer with his chaser; and on the other the lawyer, repre- 
senting the corporation, and his claim agents; both of whom are 
guilty and should be dealt with. The claim agent has access to 
the hospitals and other places where the injured are taken, and 
often times, in their weakness, the injured are persuaded to re- 
lease a person or corporation, in a meritorious cause, for a mere 
trifle; neither of these classes should be dealt with without be- 
ing fair, and giving to each the punishment justly deserved. If 
I may offer a suggestion, it would be: That this Association 
declare, and go on record, in favor of one or two propositions: 
Either, that the practice is unethical and must be stopped, on 
both sides; or, that there is no violation of Ethics in such prac- 
tice — and let down the bars so that all may enter the field 
of operations for the spoil. As the situation stands today, the 
young man who would do an ethical practice must depend, for 
his subsistence, upon that which comes from his personal 
friends, and which is bound to come to, and cannot be carried 
away from him, such as looking after collections, and in fact, 
anything not of sufficient consequence as to be desired by the 
old heads with their money and chasers. I know if one of these 
prominent firms of attorneys were to be asked to explain the 
employment of the man being used as a chaser, the answer 
would be: That he was employed for the purpose of collecting 
evidence in cases. What can you imagine as more pernicious 
than the getting of evidence, on either side of the case, when 
perhaps without the getting of such evidence there would be no 
case } 

Mr. President, I would, that I knew I could be allowed to 
remain in a profession, which is regarded by the best writers 
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of our times as being second only to the sacred ministry ; to prac- 
ice the profession without the knowledge of these lecherous in- 
dividuals^ with their claim agents and ambulance chasers^ being 
present in the profession to incite the public mind to expressions 
of ridicule with reference to so noble a profession. In conclu- 
sion^ if I may make a suggestion: There can be no good ac- 
complished^ or ends attained^ so long as this Association con- 
tinues to appoint as officers^ to high positions in the Associa- 
tion, men, who, themselves are most pronounced violaters of the 
Code of Ethics, and who are possessed of political ambitions 
which will act as a deterent, to them, in the exercise of the duties 
of the office to which they have been appointed. Officers of this 
Association should be men who are free to express themselves, 
who will be up and doing, and who, without fear of detriment to 
political ambitions, can and will, come on this floor, or wherever 
this Association shall assemble a year hence, and lay bare their 
knowledge of the conditions as they exist and if, this thought be 
followed, I doubt not that a year hence there will be a few less 
lawyers holding license to practice in the courts of Alabama. 

The President: 

The question is upon the resolution offered by the gentleman 
from Jefferson. 

Mr. Rudulph: 

As I understand the reading of the resolution, it says "Who 
employ agents," and I draw from that that they can do as much 
as they please themselves. I would say this, I take it that it 
should include not only the parties themselves and their agents, 
but any other means by which they solicit business. I think the 
right interpretation of our Code of Ethics is against personal 
or agent's solicitation of any business. I refer esp'ecially now 
to the attack made on the Central Council, and the gentlemen 
who followed him, and I take it, it was preconcerted, to introduce 
It in that order after having Mr. Ivey make his statements. I 
will state that the Central Council feels that it is their duty to 
try to preserve the honor of the profession without sensational- 
ism by either preferring charges against men who have reputa- 
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tions worth something to them, but to preserve those reputations, 
and if charges brought are unfounded, merely for collection, ex- 
tortion or blackmail purposes or even the complaint of a dis- 
appointed and irresponsible ambulance chaser, not on such 
charges to hold reputatble lawyers up to public ridicule or scorn, 
and so long as I am on the Central Council, will so act and 
vote. 

Judge Pearson: 

Has either of these gentlemen presented to your Council any 
of these charges? 

Mr. Rudulph: 

Mr. Ivey came before two members of the Central Council 
but did not properly present any charge. He told me individually 
these parties were guilty of these acts. The Central Council 
have so often had people who come before it and attempt to 
use the Central Council and make verbal charges and state- 
ments of what they claimed to be violations of ethics and after 
notice was given the lawyer, they would never again appear, 
that this committee made a rule that no complaint would be en- 
tertained by the Council unless duly sworn to when presented. 
The purpose being that if the charge was not true the other 
party could have legal redress. When parties have been so ad- 
vised, if meritorious, they have usually gone off and made the 
charge. We have had cases in which charges were sworn to, 
but a settlement was had presumably, as the witnesses did not 
appear. This Committee composed of Messrs. Sims, Pitts, Ack- 
er, Smith and myself have no special desire one way or the 
onier — I do not think any one would charge us with having a 
runner, but whether they do or not, we do not, and do not en- 
•courage them, and when it has been brought officially before 
us, is the main connection we had with them; but if you legally 
allow part of the profession to practice unprofessionally, then 
this Association should abolish that part of their ethics, which 
condemns the principle, and I say it would be much better, in- 
stead of having the profession vilified and talked about and 
charged with unprofessional conduct, to abolish the rule against 
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soliciting altogether. The Central Council says that Mr. Ivey's 
cnarges as well as others, have not been preferred in the proper 
form, and some charges have been barred by the statute of 
limitations, and we deny that he or anyone else can state oth- 
erwise. So far as Mr. Ivey is concerned, I have seen the names 
of the different lawyers whom he refers to. I have no personal 
knowledge of the offences charged against several who are my 
friends, but that friendship would not prevent my properly in- 
vestigating any charges duly preferred by Mr. Ivey or others, 
but I have not got down to a charge and investigation and I 
don't expect to until a complaint shall be made in proper form, 
legally sworn to. As a member of the Central Council, I cannot 
conceive why these charges should be brought before the Bar 
Association, outside of the Committee where it should properly 
be filed, except for sensational notoriety. 

Mr. H. F. Reese: 

I move the previous question. 

The President: 

The question is upon the adoption of the resolution offered 
by the gentlemen from Jefferson, which resolution in substance 
is — that a committee be appointed to write the U. S. District 
Judges, requesting them to co-operate in disbarring attorneys 
for illegal practices. 

Mr. H. F. Reese: 

I move the appointment of a committee of three on the ap- 
pointment of subordinate officers of the Association for the en- 
suing year, other than the President. The committee to rec- 
ommend subordinate officers. We usually find it takes a long 
time to elect the subordinate officers. 

Motion adopted. 

The President: 

I will appoint on that committe Messrs. Reese, Fitts and Judge 
Pelham. 

Mr. Oberdorfer: 

I have a report of the Special Committee on Reform of the 
Chancery Practice in Alabama, but owing to the fact that I 
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Have already consumed so much of the time of the Association, 
I will merely hand in this report. 

(Appendix.) 

On motion the report was received and filed. 

For want of time to read the reports to the Association, a mo- 
tion was adopted, that the reports of the Special Committee to 
prepare a Bill on Workman's Compensation, by J. T. Stokely, 
Esq., and of the Special Committee to memorialize the Supreme 
Court, presented by Henry Fitts, Esq., were received and or- 
dered printed in the proceedings. 

Mr. Dixon: 

During the ensuing year, the Legislature of this State will 
be in session, they only convene once in four years. It seems 
to me if we could select the proper man, who fills all the high 
qualifications of this high office, from this the Capital City, it 
would be better than if he lived in another part of the State. 
There is a man in this city of Montgomery, who I think, we 
can all agree has measured up fully and fairly to the standard 
which has heretofore been set by this Association in selecting 
its President, a man who now occupies the position of Chair- 
man of the Executive Committee of this Association; and, there- 
fore, without further remarks, I take pleasure in nominating 
the Hon. Ray Rushton for President for the ensuing year. 

Mr. Johnston: 

I second the nomination of Mr. Rushton with the greatest 
pleasure. I pass aside entirely his lovable personality as the 
first essential for President of this Association should be a long 
standing, and active interest in the work of the Association, and 
a genuine sympathy for its purposes and objects. Mr. Rushton 
has those necessary qualifications, but most important, and what 
rises before my mind, are his fine mental integrity, his habit of 
thought, and his fine attainments as a lawyer; and I do not be- 
lieve that I am saying too much when I express my conviction 
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that the selection of no man would dignify the office more than 
the selection of Mr. Rushton. 

Mr. Rudulph: 

I cordially endorse what Mr. Johnston has said about Mr. 
Rushton^ and I know the members of the bar feel that way about 
it. I feel we could not get a man more desirous to advance the 
interests of the Association. 

Mr. Stokely: 

I move the nominations be closed, and the Secretary be in- 
structed to cast the unanimous vote of the Association for Mr. 
Rushton. 

Mr. Rudulph: 

I move further, that the nomination be by rising vote. 

The President: 

It is moved that nominations be closed, and that Mr. Rush- 
ton be nominated President of this Association by a rising vote. 
Mr. Rushton has been unanimously selected as President of this 
Association for the ensuing year. 

Mr. Rushton: 

I shall not attempt to make a speech at this late hour. I 
hope you will accept my assurances that I will do the very best 
that I can as President for the ensuing year. I thank you 
gentlemen, for the honor you have done me. 

Mr. H. F. Reese: 

The sub-committee of three on nomination of subordinate of- 
ficers of this Association beg to report as follows: 

Vice Presidents: 

Joseph H. Nathan, Sheffield. 
W. C. Fitts, Birmingham. 
C. S. McDowell, Jr., Eufaula. 
N. D. Godbold, Camden. 
J. T. Stokely, Birmingham. 
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SSCRETARY AND TREASURER: 

Alexander Troy, Montgomery. 

Central Council: 

H. U. Sims, Chairman, Birmingham. 
W. L. Pitts, Jr., Uniontown. 
Z. T. Rudulph, Birmingham. 
W. P. Acker, Anniston. 
Ed. D. Smith, Birmingham. 

Executive Committee: 

J. M. Foster, Chairman, Montgomery. 
Ormond Somerville, Tuscaloosa. 
W. L. Martin, Montgomery. 
J. W. Vardaman, Montgomery. 
Alexander Troy, Ex. Off., Montgomery. 

The President: 

You have heard the nominations of the special committee. 
Mr. S. B. Stern: 

I move that the report of the Committee be received and Mr. 
Reese requested to cast the ballot of the Association for the 
nominees. 

Motion adopted. 

Mr. H. F. Reese then cast the ballot of the Association for 
the nominees and the President declared them elected. 
Mr. Field: 
I have a resolution that I wish to read: 

"Be it Resolved, that the Executive Committee, act- 
ing with the President and Secretary of the Association, 
shall be and they are hereby vested with full power and 
are hereby requested to provide for representation 
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from the various local bar associations of the State, 
with cities or towns as a unit, the number of which 
representatives and the annual dues assessed against 
each both fixed in the same proportion, shall be based 
on a scale graduated by the population of such cities 
or towns; that upon payment of such assessment each 
of such representatives shall be entitled to one vote, 
but no representative shall have the right to vote in 
case the assessment against his local association for the 
current year has not been paid; that such system of 
representation by local bar associations of the State 
shall in no wise affect the present system of individual 
membership." 
Mr. Brickell: 

I move that the resolution be referred to the Committee on 
Local Bar Associations, to be reported at the next meeting. 
Motion adopted. 
Mr. Brickell: 

I move that the thanks of the Association be tendered to the 
President of the Association for services rendered in the past 
year. 

The motion of Mr. Brickell was put by the Secretary to the 
Association and unanimously adopted. 
Mr. Stevens: 

I very highly appreciate the honor you have conferred on me. 
I feel that I have not filled the office with that efficiency which 
really ought to have been the case. I have served you as best 
I could, without particularly neglecting my own business. I 
ought to have done something more. I am happy to say to you, 
though, in the distinguished successor whom you have chosen, 
you will find everything as it should be, and I predict for the 
next year of this Association great prosperity and usefulness. 
I thank you very sincerely for the great honor which you con- 
ferred upon me. 
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Mr. J. W. Lapsley: 

I move that the thanks of the Association be tendered to 
the Secretary. 
The President: 

And the thanks of the Association are so tendered. 
On motion the Association then adjourned sine die. 
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ANNUAL ADDRESS BY THE PRESIDENT. 

Thomas M. Stevens. 

Gentlemen of the Alabama State Bar Association: 

Early in his address of a year ago the then President of this 
Association used this forcible expression: "The task of our pro- 
fession^ as I understand it^ is to administer the law and to ad- 
vance and perfect the science. We are not only accountable for 
its administration^ but for what it is." Our obligation to the 
public and to ourselves could not be put more tersely or forcibly. 
To a proper discharge of such a duty concerted effort is an abso- 
lute essential. This Association offers to the lawyers of Alabama 
their only opportunity for united action and its brief annual meet- 
ings should be devoted to a maximum of effort for needed re- 
forms and sound progress along practical lines. The natural 
order is, first, the suggestion of proper changes, next, full dis- 
cussion thereof, and finally the majority's decision and its execu- 
tion and accomplishment. Consequently, the chief purpose of 
this address will be to submit, without further introduction, a few 
suggestions believed to be progressive, yet safe and sound. 

SUPREME COURT RULE NO. 46. 

It will be recalled that at the last meeting of the Association 
a resolution was adopted requesting the Supreme Court to de- 
cide cases before assigning them to a particular judge for the 
preparation of an opinion and a special committee was appointed 
to present this request to the Supreme Court. A detailed report 
from that committee will be heard at this meeting, but for the pur- 
pose of making now the request which is to follow, I must fore- 
stall that report to the extent of saying that the Supreme Court, 
by adopting rule 46, has granted the request insofar as was pos- 
sible under the existing statutes, and now a decision in advance 
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of the preparation of an opinion can be had in any case wherein 
either party will furnish three or more typewritten or printed 
copies of the record. This submits the proposed procedure to a 
practical preliminary test, and whether or not it will be suf- 
iciently and fairly tried rests with the lawyers. A failure on the 
part of the Bar to avail itself of the opporunity afforded by the 
rule must be construed as a rejection of the change and naturally 
there will be a return to the former practice which you have con- 
demned. On the other hand, if the lawyers generally give the 
new procedure a fair trial, it will establish itself and the neces- 
sary legislation will follow without substantial opposition. For 
these reasons it is earnestly insisted that all of the lawyers 
promptly avail themselves of the new rule, and that this meeting 
adopt a formal resolution calling upon all of the members of the 
Association to co-operate in giving to the procedure authorized 
by the new rule a full test and a fair trial. 

THE COURTS SHOULD CONTROL PRACTICE AND 

PROCEDURE. 

The chief difficulty encountered in securing the adoption 
of your request of a year ago was found in our statutes regulat- 
ing the procedure on appeals, and this forcibly suggests the 
necessity for another decided change in the regulations which 
control our courts. Wlhile under Section 3227 and subdivision 4 
of Section 5955 of the Code the Supreme Court has a limited 
right to establish rules of practice, yet that right is subordinate 
to the legislature, and nothing can be done which contravenes 
any statutory provision. Questions of procedure and practice, 
as distinguished from questions of substantive right, naturally 
belong to the judicial, rather than to the legislative, branch of 
the government, but an examination of our statutes will show 
that the legislature has bound all of the courts within very narrow 
limits, and that none of them have the power to control in a sub- 
stantial way the practice or procedure in actions at law. Ques- 
tions of procedure and practice are peculiarly within the expert 
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knowledge of the judges, and more or less confusing to the 
average legislator. The judges are continually working upon and 
considering matters in which the rules of procedure and practice 
are involved, while the legislature is in session for brief periods 
only and all questions must necessarily be viewed hurriedly and 
largely in the abstract, and no legislature can bring to bear upon 
the subject that active actual experience and long careful study 
which is an incident to the Court's daily labors. If the changes 
be confined strictly to matters of practice and procedure there 
need be no infraction of the constitutional inhibition against the 
delegation of legislative functions. In the event of the proposed 
change from our present system, naturally the power in question 
would be conferred upon the Supreme Court. Its constant hand- 
ling of the subject necessarily g'ives it a deep and vital interest 
therein. Furthermore, at least two of its judges are elected 
every two years and during each six years each judge has to 
stand for election. Such a body, so constituted and interested, 
carries no danger of oppression or usurpation of power, but al- 
ways will be reasonably responsive to all proper requests. 

In most jurisdictions courts of equity always have exercised 
a very extensive power of the kind in question, and it is known to 
all lawyers that miscarriages of justice in courts of law are very 
common and frequent, but extremely rare in courts of equity. It 
is true that most of the wrong results reached in courts of law are 
traceable to the jury box, but yet if there had been any serious 
trouble wth the practice in the equity courts, the enviable record 
which they have made would have been impossible. The sug- 
gestion which I am now presenting is not original. In April of 
last year Mr. Clayton introduced in Congress a bill reading as 
follows : 

"Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. That the 
Supreme Court shall have the power to prescribe, from time to 
time and in any manner, the forms and manner of service of 
writs and all other process, the mode and manner of framing and 
filing proceeding and pleadings; of giving notice and serving 
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process of all kinds; of taking and obtaining evidence; drawing 
np^ entering^ and enrolling orders and generally to regulate and 
prescribe by rule the forms for the entire pleadings practice, and 
procedure to be used in all actions, motions, and proceedings at 
law of whatever nature by the district courts of the United 
States." 

It is said that this bill has the approval of many of the ablest 
lawyers of the country. By the New Jersey Practice Act of 
1912 the Supreme Court of that State is given the power to adopt 
rules superseding any statutory or common law regulations there- 
tofore existing. There is nat at hand information of further 
recent action on the subject, but the proposition speaks its own 
importance and must soon receive general consideration in these 
days of earnest effort toward the best in all things. One of the 
greatest advantages of the system which I suggest is that it will 
give 10 the experts who must use the machinery the power to 

design it, to repair it, to remodel it and keep it up to date, in- 
stead oi being compelled to operate a cumbersome and out of 
date machine while engaged in the slow and laborious process of 
educating non-experts up to a knowledge and imderstanding of 
what is needed. This subject demands your careful considera- 
tion. 

RE-ORGANIZATION OF NISI PRIUS COURTS. 

Our nisi prius courts no longer present anything resembling 
a logical arrangement or orderly system and the work is most 
imevenly distributed among them. This condition produces 
serious evils aside from the waste which it involves. The strain 
' upon an overworked judge lowers the standard of his work and 
makes his court unsatisfactory to himself, to the lawyers and the 
litigants, and at the same time cases are delayed far beyond 
what would be necessary under proper conditions. The judge 
who has too little to do naturally becomes careless and indif- 
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ferent and he and his court lose much of that respect which is 
freely and voluntarily accorded by our people to all proper ju- 
dicial tribunals. For these grave evils there seems to be an easy 
and ready remedy. Law and equity jurisdiction may be com- 
bined in one court without interfering with their distinct and sep- 
arate administration. A court of this combined and general 
jurisdiction should exist in each county. Every county 
of sufficient size to give full employment to one or more judges 
should be a separate circuit and each large county requiring more 
than one judge should be accorded whatever number of judges 
is reasonably necessary for the transaction of its business. How- 
ever, they should all be judges of one court with the same juris- 
diction and duties and with the power to parcel among them- 
selves the work of the court. The smaller counties should be 
grouped into circuits arranged as compactly as possible. The 
extent of the circuits and the number of judges to be accorded the 
larger counties should be determined from careful statistics of 
the business done for at least five or six years back. In this way 
a substantially equal division of work could be arranged on al- 
most a mathematical basis. Those judges who preside over but 
one court should be required to keep the same open at all times 
except during a reasonable summer vacation, and the court in 
those circuits composed of several counties should remain open 
at all times for the dispotion of uncontested matters and have 
at least four terms per year for the trial of litigated matters. 
Each judge should be given full power to convene any of his 
courts at any time on reasonable notice and he should also have 
the authority to cause juries to be called when needed and to dis- 
pense with them when they are not needed. It will be seen that the 
system proposed is substantially that used in the federal courts 
where it seems to have worked most satisfactorily. A sweeping 
change of this character should not be made except at the expir- 
ation of the terms of most of the judges now in office. A large 
majority of these terms expire at the end of the present terms of 
the circuit judges, and if the next legislature should adopt this 
plan to become effective at the time mentioned, there would be 
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only a few instances of legislating any one out of office and all 
present incumbents would be given a fair opportunity to try for 
places under the new system. 

It has been objected to this plan that the chancellor becomes 
peculiarly proficient in deciding equity cases and that by having 
separate judges of courts of law and courts of equity there is 
a better treatment of equity cases. It is true that practice and 
experience on the equity bench add much to a chancellor's accom- 
plishments^ but the two branches of jurisprudence are so inter- 
woven that a lawyer who will make a good circuit judge is well 
equipped for a chancellorship and needs only a short experience 
on the equity bench to so demonstrate. It has been further urged 
that if the judges are left in such full control of their own actions 
and work and are not faced by direct statutory commands to 
hold their courts at certain times and for certain terms, they may 
neglect their duties, but this objection is necessarily founded 
upon the idea that our judges are merely common laborers who 
must be driven to their work. The position of a judge is such 
that if he so desire, he can neglect his work in a most material 
way and yet be beyond any corrective procedure. The fact is 
that we necessarily rely upon the judge to do his duty and every 
added privilege and power conferred upon him is but an ad- 
ditional forceful appeal to his conscience and sense of duty. 
Furthermore, natural ambition to succeed, to advance, to wear 
the ermine with dignity and honor, are the really great safe- 
pn^ards against judicial abuses. If such a system be adopted, we 
will have an effective and logical arrangement of nisi prius courts 
callinic for the least possible expenditure of public money. 

A COMMISSION IN AID OF LEGISLATION. 

One of the most needed reforms in law making is the prevent- 
ing of crude, incomplete and unconstitutional legislation and the 
saving of the legislative time now consumed in rejecting a great 
mass of impossible legislation proposed in and by every legislative 
body. Only a very small percentage of the bills introduced ever 
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become a law. The great majority of them go as far as a com- 
mittee and there stop. The reasons for this are generally self- 
evident. In nearly every instance bills of this character are 
prepared by some one having a thoroughly proper purpose in 
view but without the ability to see the impossibility of the pro- 
posed measure as a general law. Many of the bills which are 
passed are clearly unconstitutional^ or unwise and inexpedient 
and would have been rejected upon proper consideration. If 
there were in this state a committee or commission composed of 
about three careful lawyers to whom each bill proposed should 
be required to be submitted a reasonable length of time before 
its introduction in the legislature, these results would follow : The 
authors of more than half of the proposed bills would abandon 
them as soon as their defects were pointed out by the commis- 
sion. In this there would be a saving of legislative time which 
probably would much more than pay the entire expense of the 
commission. Under such a system the passage of an unconstitu- 
tional measure would be rare because the commission would have 
an opportunity to carefully study and consider every feature of 
each measure proposed. Especially would this be the case if 
the commission were charged with the further duty of checking 
the legislative records at the end of each day to see that all con- 
stitutional requirements as to the method of passage of bills had 
been complied with. It is true that there are legislative commit- 
tees for this, but a careful man going about his daily task and 
working in his own peculiar line is very much more effective than 
any committee of a legislative body. The benefit to the public 
generally of reducing to a minimum the passage of unconstitu- 
tional and void laws will itself more than off-set the expense of 
such a commission. 

Under such a system much of the indefiniteness and uncer- 
tainty of our legislation would be removed. Bills drawn by 
persons inexperienced in such matters are generally crude and 
incomplete. It is difficult for even the most carefully trained 
mind to forecast accurately and exhaustively the various con- 
ditions to which any proposed piece of legislation may be ap- 
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plied and the untrained mind generally views the matter solely 
from the standpoint of some concrete case well provided for, 
but with all necessary exceptions and limitations entirely dis- 
regarded. Such legislation often works injustice and imposes 
the gravest difficulties upon judges and lawyers. 

Of course, such a commission could not and should not have the 
power to control or direct in any way the action of members of 
the legislature, but it should be made a part of its duty to make 
a special report as to each bill submitted, which report should 
accompany the bill throughout the various stages of its passage 
or rejection. This report should discuss not only the bill's con- 
stitutionality, but also its expediency and any defects which it 
might contain. It should also be the duty of the commission to 
re-write or correct bills at the instance or request of the legis- 
lators submitting the same. As a practical proposition, such a 
commission would either approve or re-draw substantially all of 
the measures introduced, and generally speaking would save the 
legislature ^rom having to consider any measure which was not 
really meritorious. The State of New York has a "Bill-Drafting 
Commission," but there is not at hand any information as to its 
other powers and duties. 

A commission of this character would also be an ideal code 
writer. It cannot be doubted that if there were such a body 
and it were charged with the duty to begin, immediately after 
the publication of each code, the preparation of a new code, the 
result would represent a high degree of efficiency in compilation 
and annotation. Such a commission would naturally keep in 
close touch with all of the decisions, as well as with the statutes, 
and the natural result would be a code arranged, indexed and 
annotated as nearly perfectly as could be the case with such a 
work. It is not improbable that this work might well be done 
by one man with the help of two or more assistants employed only 
for a few months before and after each session of the legislature, 
but even if it were necessary to have three employed all the time, 
the benefit would far outweigh the expense. It is not impossible 
that the result just discussed might be brought about by using the 
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attorney generars office, changed as I am now about to propose. 

THE STATE'S LEGAL DEPARTMENT. 

We need a complete remodelling of the State's legal depart- 
ment. In the first place the office of attorney general should be 
elevated to equal dignity and remuneration with that of the office 
of a supreme court justice, and to that office should be confided 
the real control of all the State's litigation. The Attorney 
General should be given a general supervision over all of the 
prosecuting attorneys in the State and should bear to them much 
the same relation as that which exists between the Attorney Gen- 
eral of the United States and the United States attorneys for the 
several districts. He should have the power to appear himself, 
or to cause any of his assistants to appear, in any prosecution 
in any nisi prius court. Furthermore, the management of the 
State's litigation should be in his hands, and if the assistance 
of any private practitioner were required, his employment 
should be by the Attorney General on behalf of the State. Per- 
haps it might be well to require the approval of the Governor be- 
fore any such employment could come about, but certainly the 
Attorney General should be the officer to make the suggestion 
and control the employment, subject to the Governor's approval. 
The Attorney General should be allowed such assistants as might 
be necessary for the proper discharge of the duties of his office. 
He should have the selection and appointment of his assistants, 
their number and compensation to be fixed by the legislature or 
some other competent authority. With these changes made the 
office of Attorney General would immediaely rise to that point 
of dignity and desirability which should belong to such a posi- 
tion in any great commonwealth. 

As heretofore suggested, it is not improbable that in such a de- 
partment will be found the best place for the establishment and 
maintenance of the legislative commission hereinabove discussed. 
In other words, tHat commission might be composed of assistants 
to the Attorney General who could perform all of the services 
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required of such a commission^ and yet be available for other 
work in the Attorney General's department. 

WORKMEN'S COMPENSATION ACT. 

The subject of a "Workmen's Compensation Act" was prom- 
inent in the discussion and work of our last meeting. The call 
for such legislation increases with each passing day and this 
meeting should continue the work in that behalf so ably and 
earnestly inaugurated a year ago. 

UNITED STATES SUPREME COURT DECISIONS. 

Since the last meeting of this Association the Supreme Court of 
the United States has rendered some very important decisions^ 
a few of which may well be here mentioned. 

As was fully explained in my predecessor's able address^ by 
the Minnesota rate case the control of the states over the intra- 
state rates of interstate carriers was upheld^ but in the more re- 
cent Shreveport case this doctrine was limited to cases wherein 
the relation of such rates to approved interstate rates does not 
bring about an injurious discrimination against interstate traffic. 
If such a situation is produced, then the carrier must remove the 
discrimination and therein may raise the intrastate rate, notwith- 
standing the state statute, or lower the interstate rate, and thus 
the court has rested between the two extremes of unlimited 
state control over all intrastate rates and no control whatever 
over the intrastate rates of interstate carriers. It is recognized 
that under no circumstances can the states enforce confiscatory 
rates, but it will be remembered that the Minnesota case holds 
that something more than the opinions of experts is necessary 
to overturn the prima facie effect of the State law. 

Several years ago the Interstate Commerce Commission in 
passing upon a great number of cases commonly called the "Tap- 
Line Cases" held, in substance, that lumbering and logging rail- 
roads under a common ownership, either in whole or in part, with 
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lumber companies served by them although separately incorpor- 
ated as common carriers, were, as to the traffic of the proprietary 
lumber company, mere plant utilities, and not common carriers 
entitled to a division of rates with connecting trunk lines. The 
Commission further held that as to the traffic of all other ship- 
pers, such roads were common carriers and could be treated as 
such by the trunk lines. This decision was reversed by the Com- 
merce Court, from which an appeal was taken to the Supreme 
Court, and there it was lately decided that the Interstate Com- 
merce Commission was in error and that such railroads are com- 
mon carriers as to the traffic of the proprietary companies as well 
as to all other traffic and can be so treated and dealt with by the 
connecting trunk lines. However, it further held that the In- 
erstate Commerce Commission has the power to prevent discrim- 
inatory practices and the giving of unfair advantages in the di- 
visions accorded by the trunk lines to such tap-lines. The court 
points out that in the act of congress seeking to divorce trans- 
portation from production and manufacture, timber and the man- 
ufactured products thereof are exempted from its operation. 
This case is well worth the attention of all lawyers representing 
lumber manufacturers. It was handed down on May 25th last, 
and is entitled "United States and Interstate Commerce Commis- 
sion, Appellants, vs. Louisiana Pacific Railway Company, et al., 
Appellees." 

Very recently the Supreme Court of the United States has 
handed down a most interesting decision upholding a statute of 
the State of Kansas regulating insurance rates. The theory on 
which is based the majority opinion prepared by Justice McKenna 
is thus stated: 

"The price of insurance is not fixt over the counters of the 
companies, by what Adam Smith called the higgling of the mar- 
ket, but forms in the councils of the underwriters, promulgated in 
schedules of practically controlling constancy, which the appli- 
cant for insurance is powerless to oppose, and which therefore 
has led to the assertion that the business of insurance is of mono- 



—7 



98 ALABAMA STATE BAR ASSOCIATION 

polistic character and that it is illusory to speak of a liberty of 
contract.'* 

Justice Lamar, Chief Justice White and Justice Van Devanter 
vigorously dissent and thus state their position: 

"Insurance is not production, nor manufacture, nor transpor- 
tation, nor merchandise. The fact that insurance is strictly a pri- 
vate and personal contract of indemnity puts it on the extreme 
outside rim and removes it as far as any business can be from 
those that are in their nature public. So that if the price of a 
private and personal contract of indemnity can be regulated, if 
the price of a chose in action can be fixt, then the price of every- 
thing within the circle of its transactions can be regulated. 

Considering, therefore, the nature of the subject treated and 
the reason on which the court's opinion is based, it is evident that 
the decision is not a mere entering wedge, but reaches the end 
from the beginning and announces the principle which points in- 
evitably to the conclusion that the price of every article sold and 
the price of every service offered can be regulated by statute." 

Theoretically the position of the minority seems sound, but the 
inherent justice and common sense of the proposition upon which 
the majority founds its ruling can hardly be successfully assailed 
in these progressive days. But whatever may be the correct so- 
lution, the rule is what the majority has written and it promises 
a maximum of trouble for the insurance companies. The inhi- 
bition against confiscation and other similar constitutional pro- 
tections must be their final refuge, for the average legislator will 
take a keen delight in regulating them to the limit. It is highly 
probable that this decision will produce speedily much of new 
legislation and heavy litigation. 

ACTS OF CONGRESS. 

The National Congress has made sweeping reductions in the 
tariff and imposed a tax on incomes. It has also given us a new 
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currency system with the promise that it will furnish an elastic 
and sound currency at all times. With every promise of success 
it is now engaged in enacting anti-trust legislation in accordance 
with the platform pledge of the Democratic party. Within the 
year there has been other less important national legislation, but 
the subjects above mentioned have overshadowed everything else, 
and have placed on trial and to a practical test the fundamental 
and far-reaching governmental theories which they embody. The 
entire nation is watching the result with an intense interest, 
friendly or unfriendly according to the beliefs and leanings of 
the individual watcher. 

STATE STATUTES. 

Within the last year the legislatures of a number of the States 
have been in session turning out about the usual quota of new 
laws. Some of the more important of these statutes are the fol- 
lowing : 

PENNSYLVANIA. 

An act creating an industrial commission to inquire into causes 
and results of industrial accidents. An act relating to and regu- 
lating automobiles. A game law. An act creating the public 
service commission. Acquirement of transit facilities by cities of 
first class by eminent domain. Regulating cold storage of fish. 
Assessment and taxation of lands classified as forest reserves*. 
An act regulating highways. Release on parole of persons ac- 
quitted on ground of insanity. An act to regulate insurance and 
insurance combinations. Child and female labor law. 

MASSACHUSETTS. 

To report automobile accidents. Pure food and drug law. 
Game law. An act to require the attendance of illiterate minors 
between sixteen and twenty-one years of age in a public evening 
school. Making sexual intercouse with imbecile female rape. 
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Providing for regulation of industrial accidents and occupational 
diseases. An act regulating insurance. Child and female labor 
law. 

MAINE. 

An act to authorize employment of county prisoners on high- 
ways. An act to change the burden of proof in certain negli- 
gence cases in which contributory negligence is a defense. An 
act to prevent secret societies in public schools. An act to pro- 
vide for the indeterminate sentence as a punishment for crime, 
and for the detention and release of persons in prison or de- 
tained on such sentences. 

DELAWARE. 

A comprehensive law to further provide for the secrecy and 
purity of the ballot. Comprehensive child labor law prohibiting 
children under fourteen from working in certain industries and 
children under twelve in other industries and creating Delaware 
child labor commission. 

FLORIDA. 

Providing for appropriation by counties to eradicate cattle 
tick. Creating department of game and fish. A comprehensive 
act providing for and regulating compulsory primary electio.ns 
for candidates for all state, congressional and county offices, for 
United States senator and for the election of congressional and 
county executive committees by all political parties. An act re- 
lating to primary elections and to limit, regulate and control 
campaign expenses in connection with primary elections; to de- 
fine, prevent and punish corrupt and illegal practices and to pro- 
tect the purity of the ballot. Child labor law and creating office 
of state labor inspector. An act to define immature citrus fruit 
as unfit for consumption and to place the execution of the imma- 
ture citrus fruit law under the general provisions of the Florida 
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Pure Food & Drug Law. Important employers liability laws. 
Regulating railroad rates. Regulating telephone and telegraph 
companies. 

WYOMING. 

Regulating the distribution of agricultural seeds and estab- 
lishing standards of purity and viability. Regulating fraternal 
and benefit societies. Comprehensive game and fish law. Com- 
prehensive law relating to live stock. Pure food law. Sanita- 
tion law. 

CALIFORNIA. 

An act appropriating money in the "accident prevention 
fund" for the purpose of enforcing and promoting safety in 
employment and places of employment. Comprehensive banking 
act. 

TEXAS. 

Regulating the sale of stock in corporations. Prohibiting 
the shipment of intoxicating liquors into prohibition territory. 

MISSOURL 

Bulk sales law. Count unit local option law. Pure food 
and drug act. Game and fish law. Creating public utilities 
commission. 

MINNESOTA. 

An act to provide for the incorporation and regulation of em- 
ployers and mutual liability insurance associations. A compre- 
hensive act relating to public roads, the powers and duties of 
counties, towns, villages and cities in relation thereto; the 
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creation of a state highway commission; prescribing its powers 
and duties^ appropriating money therefor and providing for 
State aid for highways and taxation for that purpose. 

MICHIGAN. 

Act authorizing sterilization of mentally defective persons. 
Corrupt practices act. Acts establishing courts of domestic 
relations in cities of over 250,000 population. Act regulating 
false or deceptive advertising in newspapers or periodicals. Pro- 
viding for the recall of all elective officers except judges. Act 
prescribing vacations for State employees. Act providing for 
game refuges on public and private lands. 

NEVADA. 

A comprehensive election and corrupt practice act. Game 
law. Pure food and drug law. 

OHIO. 

Defining and prohibiting fraudulent advertising. Act pro- 
viding for school certificates for employed boys and girls of 
certain ages. Providing for the registration of persons em- 
ployed to advocate or oppose legislative measures and to reg- 
ulate the method of such advocacy or opposition. Creating leg- 
islative reference department to collect and disseminate infor- 
mation on new subjects of legislation. Comprehensive act 
further defining the powers, duties and jurisdiction of the State 
liability board of awards with reference to the collection, main- 
tenance and disbursement of the State insurance fund for the 
benefit of injured and the dependants of killed employees and 
requiring contribution thereto by employers. 

NEW JERSEY. 

An act to define trusts and to provide for criminal penalties 
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and punishment of corporations^ firms and persons and promote 
free competition in commerce and all classes of business. An 
act providing for the support of indigent patients in hospitals 
of certain counties. 

IDAHO. 

To provide for distribution of serums and vaccines for the 
prevention of hog cholera. Comprehensive act providing for 
the establishment of drainage districts and the construction and 
maintenance of a system of drainage. Comprehensive act pro- 
viding a system of revenue for State, county, municipal and 
school purposes. 

CONNECTICUT. 

An act prohibiting the furnishing of foods in saloons free. 
License required by employment agencies. Street walking by 
prostitutes forbidden. Selectmen may order repair of side 
walks. An act appropriating $20,000.00 for improving a fifty 
mile road over the entire length of which there is rural mail 
delivery on condition that the United States set aside $10,000.00 
for said purpose. An act concerning fire escapes in public 
school buildings. An act providing restrictions in investments 
of savings banks. Comprehensive workman's compensation law. 
An act for the regulation of fraternal benefit societies. An act 
creating an industrial commission. 

SOUTH CAROLINA. 

An act to levy and collect a one mill State tax for the free 
public schools and to provide for the distribution of the same. 
An act to provide for the inspection, analysis and test of oils 
for illuminating purposes and for use in stoves and of gasoline. 

RHODE ISLAND. 

An act authorizing City of Providence to hire $50,000.00 for 
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the purpose of establishing two public bath houses. An act 
appropriating for state highways. An act providing for the in- 
spection of orchards and nurseries. An act authorizing the 
creation of a recreation board by City of Providence. 

OKLAHOMA. 

A comprehensive act providing for the regulation of practice 
of dentistry with powers vested in state board. An act to define 
and prohibit competition and discrimination and prohibiting cer- 
tain combinations. An act to regulate insurance. An act to pre- 
vent betting or bookmaking on horse races. An act providing 
for a graduated land and other taxes. 

TENNESSEE. 

Compulsory school law. Tick law. Act to create office of 
state factory inspector. Act to regulate child labor and also 
labor of women. Act to provide commission form of govern- 
ment for cities, towns and municipalities. A number of laws 
prohibiting distribution of adulterated foods and drugs. Sani- 
tary law. 

COLORADO. 

Act providing for agriculture statistics, etc. An act providing 
for the inspection of coal mines. An act to regulate the busi- 
ness of commission merchants. An act to create a state highway 
commission. Hours of labor for minors. An act to regulate in- 
surance. Public health, protection from tuberculosis. An act 
regulating public utilities. Inheritance tax. Fraternities pro- 
hibited in public schools. 

OREGON. 

Constitutional amendment providing that no poll or head tax 
shall be levied or collected. An act regulating railroad rates. 
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An act providing for the draining of lakes and marshes. An 
act providing for the eradication and suppression of diseases. 
An act to standardize the weights of sacks of potatoes. An act 
providing for trade schools as a part of the public school sys- 
tem. An act to provide for assistance and support of women 
whose husbands are dead or mentally or physically incapacitated 
and who have a dependent child. An act creating a right of ac- 
tion against any person furnishing intoxicating liquors to in- 
toxicated person or habitual drunkard. An act establishing an 
industrial welfare commission. An act providing for such surgi- 
cal operations on criminals^ moral degenerates and sexual per- 
verts as may be for the best interest of public peace, health and 
safety. An act relative to the standardization and adulteration 
of sweet and ice cream. An act to regulate business of com- 
mission merchants and requiring the giving of bond by such 
merchants. Creating a state institution to be known as the Ore- 
gon State Fair. An act regulating hours of wage workers. 
Workman's compensation law. An act for the prevention or 
spread of tuberculosis. An act providing for the withdrawal 
from sale for fifty years of certain state forests. An act pro- 
hibiting the receipt of money for habitual association with or 
solicitation for common prostitutes. A comprehensive game 
law. 

ILLINOIS. 

An act to provide for the partial support of mothers whose 
husbands are dead or permanently incapacitated for work. An 
act creating the office of state deportation agent. An act to 
enable cities and villages having a population not to exceed 
500,000 to establish and maintain municipal coliseums. Acts en- 
abling cities to exercise the right of eminent domain for public 
hospital purposes and for docks and breakwaters. Workmen's 
compensation law. An act to provide for the safety of persons 
in and around coal mines. An act to authorize cities to acquire, 
own and lease public utilities. 
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WISCONSIN. 

An act providing for instruction in the public schools in re- 
gard to how to prevent accidents. An act providing for the dis- 
tribution by agricultural secretary of serums for hog cholera. 

4 

An act providing state aid for fairs. An act providing for short 
agricultural courses in high schools and state aid. An act pro- 
viding examining board for and licensing of barbers. Provid- 
ing for issuance by boards of education of permits to newsboys. 
Boy distributing newspapers or doing other work on streets to 
wear badges and have permits. Regulating use of steel and wood 
cars in same train. Authorizing cities of first class to sell ice. 
Providing pensions for firemen in cities of first class. Marriage 
license denied to male persons having certain diseases. Opera 
Iiouse or auditorium may be built by city or village. An act 
authorizing state board of control to order operations in cer- 
tain cases to prevent procreation by criminal, insane, feeble- 
minded and epileptic persons. An act regulating promoters and 
promotion. Acts extending already broad powers of railroad 
commission. An act providing for establishment of soil labora- 
tory by state university. An act requiring every person aflTlicted 
with tuberculosis to provide himself with sputum flask in which 
to deposit his sputum. An act prohibiting the splitting of sur- 
geons or doctors fees. An act increasing powers of tax com- 
mission. An act prohibiting the use of any other than individual 
towels in hotels in such places as the state board of health may 
designate. An act making venereal diseases bar to marriage 
A number of acts showing a decided tendency to increase the 
police and other powers of city and village governments. An 
act requiring the payment of a living wage to women and minors 
and providing a penalty. 

NEW YORK. 

Workman's compensation law with schedules showing com- 
pensation to be made for personal injuries. An act forbidding 
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the use of party campaign funds in primaries. An act pro- 
viding sanitary regulations for bakeries and confectionaries. An 
act appropriating for the manufacture and distribution of anti- 
toxins. An act appropriating for bill drafting commission of 
legislature and amending original law. An act appropriating 
for agricultural sthools. Comprehensive amendment of election 
law in relation to direct primaries and elections generally. An 
act to amend the labor law, in relation to the department of 
labor and its various bureaus, the creation of an industrial board 
and the extension of the departments jurisdiction over mercan- 
tile establishments in cities of second class. Comprehensive 
amendment to conservation law affecting forest, agricultural and 
many other products. A comprehensive and important act reg- 
ulating the building of houses in cities of second class with a 
view to improving health conditions. 

It will be noticed that the above quoted subjects of legisla- 
tion indicate the following marked and interesting general ten- 
dencies : To prevent procreation by criminals and the insane and 
feeble-minded, to protect and promote the public health, to pro- 
vide for indigent mothers and their children, to protect game 
and fish, to prevent frauds in elections, to prohibit fraudulent ad- 
vertising, to protect women and children by stringent labor laws 
and to adopt workmen's compensation acts. It is also interesting 
to note that two or three of the states have taken steps toward 
compulsorv education. Such legislative action evidences prog- 
ress of a kind which must be most gratifying to the thoughtful 
and patriotic everywhere. 

I predict that the reports which will be submitted to you at 
this meeting will show that your several committees have been 
diligently discharging their duties and that the Association, the 
profession and the public have been benefitted by their efforts. 
I think that it will be revealed that the Association is in good 
condition and I very much hope that its influence and usefulness 
will be materially broadened and strengthened by earnest and 
effective work on the part of this meeting, the regular business 
or which is now in order. 
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LEGISLATIVE POWER TO REQUIRE ROADS WORKED 

WITHOUT COMPENSATION. 

By W. R. Walker. 

Mr. President and Members of the Bar Association: 

The selection of this subject, LEGISLATIVE POWER TO 
REQUIRE ROADS WORKED WITHOUT COMPENSA- 
TION, is justified by the interest of the people in obtaining good 
roads and by the hope that some suggestion may be made which 
will be an aid in the ultimate realization of their effort. 

At first many will revolt at the mere suggestion that man's 
property can, by valid legislative enactment, be subjected to 
road duty. The cause is simple: No one attempts, in this State, 
to set up exemption of able-bodied men, between the ages of 18 
and 45 years, from road service, for such duty and service have 
been a part of the history of this country; the early settlers 
brought the custom, crystallized into law, from England, and, 
therefore, such legislation is not even criticised in Alabama, 
though it has been elsewhere in the United States, though in- 
variably held to be a legitimate exercise of the police power; 
but the impressing of stock and wagons into road service has not 
obtained, though men subject to road duty frequently bring, as 
warned, their farming tools. 

Efforts are being made constantly to improve the highways 
of the State and Nation, enormous sums of money have been, 
and are being, expended in order to extend the facilities for com- 
munication in rural communities, to make cities and towns more 
easily and certainly accessible to the farmers, to aid in mar- 
keting crops and other produce, to bring people nearer to each 
other by assisting them in the art of road building. These ef- 
forts have been such that almost, if not, all of the counties of the 
State have been burdened with large bond issues, having many 
years to run and requiring annual interest payments. To float 
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these bonds large sums have been paid in brokerage fees, dis- 
counts and attorney's fees, thus paring by quite a percentage the 
net returns from the bond sales; then after all of this has been 
done, quite a percentage of the remainder goes into salaries and 
wages, thus further reducing the net amount actually applied 
to road building. Naturally and necessarily the methods pres- 
cribed have been and are unsatisfactory. The people "pay the 
freight" for, through and by means of taxation the people, the 
property owners, are required to repay the gross sums borrowed 
and the interest thereon during the life of the loan. If, there- 
fore, a better method, within legal bounds, can be found, it 
should be used in lieu of, or in conjunction with, those plans or 
methods now in existence. 

Can the Legislature enact a law, without impinging upon the 
State or Federal Constitution, subjecting, without compensation, 
stock, and other personal property fit therefor, to road duty.^ It 
seems so. 

To proceed to the point at issue: No court denies the legisla- 
tive power to require all able-bodied men between the ages of 
18 and 45 years to perform, not more than ten days in any one 
year, labor on the roads when properly warned thereto. It is 
held that this may be done upon the theory that road service is 
of a kind with military service. Whence comes this power and 
what is it? It is an exercise of the police power. 

The old Roman law provided that, "with respect to the con- 
struction and repairing of ways and bridges no class of men 
of whatever rank or dignity should be exempted." And Black- 
stone, in Vol. 1, star page 358, of his Commentaries, says of the 
law of England: "Every parish was bound of common right to 
keep the roads that go through it in good and sufficient repair," 
with some few exceptions because of the peculiar tenure of their 
lands, and he adds that, "whatever other immunities a man 
might enjoy, from these he was not exempt, as it was a part of 
the three-fold obligation to which every man's estate was sub- 
ject, viz: going against the enemy, construction of towers and 
reparation of bridges," the word "bridges" embracing "roads." 
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Under 2 and S William and Mary^ Chap. 8, as stated by Black- 
stone^ "surveyors of highways were ordered to be chosen in 
every parish and it was their duty to call the parish together and 
set them upon the work/* and, under 13 Geo. Ill, Chap. 78, "all 
laws for the repair of public highways were reduced into one 
act," and, amongst other duties prescribed, "the surveyors of 
highways were to call together all of the inhabitants and occu- 
piers of the lands, tenements and hereditaments within the 
parish, six days in every year to labor, fetching materials, or re- 
pairing the highways; and all persons keeping draughts, (of 
three horses, etc.), or occupying lands being obliged to send a 
team for every draught, and for every fifty pounds a year which 
they keep or occupy; and persons keeping less than a draughty 
or occupying less than fifty pounds a year, to contribute in a 
less proportion; and all other persons chargeable, between the 
ages of eighteen and sixty-five, to work or find a laborer," but, 
"they may compound with the surveyors at certain easy rates 
established by the act." 

The foregoing law as to highways was brought by the Eng- 
list Colonists to this country, and became a part of their laws, 
and when independence of England was declared, there was no 
change wrought. The common law and statutory law of Eng- 
land was a part of our law and was specifically adopted, except 
when incompatible, or in conflict, with our institutions, consti- 
tutions and character of government. 

An examination of the road laws of Alabama will render cer- 
tain the view that the pioneers in our State legislation never re- 
motely conceived that the principles underlying the English 
road law were in conflict with our constitution or incompatible 
witn our institutions or character of government. 

Alabama was admitted in the Union in 1819; its legislature 
In 1820 (a) enacted a law creating a road beginning from a 
point on Shoal Creek in Lauderdale County and running to Tus- 
calooosa Falls in Tuscaloosa County, and requiring all persons 



(a) Toulmin's Dig. P. 389, Sec. 3. 
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living on the line, who were subject to road duty, to work on said 
road. And since Alabama became a State there has been on the 
statute books an enactment of the legislature that persons sub- 
ject to road duty may be warned for services thereon and also 
may be warned to bring their tools with them. (b). All free 
white male persons, between the ages of 18 and 45, were sub- 
ject to road service or duty until the slaves were emancipated^ 
and since then all able-bodied males between those ages have 
been subject to a like duty and service. 

The constitutionality of the portion of the Acts requiring road 
duty of the men seems to have been admitted, for the Reports 
show many cases where men have been fined for failure to dis- 
charge this service; but that portion as to "tools" seems never to 
have reached the Appellate Courts. 

Prior to the Civil War slaves were personal property, (c). 

In 1820 the legislature of Alabama passed an act, which re- 
mained until the slaves were emancipated, subjecting all male 
slaves, and other persons of color, over eighteen and under fifty 
years of age to road duty on the public road. (d). 

The slaves so subject to road duty were warned for work by 
notice served upon the owners of such slaves directing them to 
have such slave present at the time and place named in the warn- 
ing, (e). In the event the owner failed, without good cause. 



(b). Toulmin's Dig. pp. 593-4, S. 8; Aikin's Dig. p. 361, 
S. 19; Clay's Ala. Dig. p. 511, S. 16; Code of Ala., from 1852, 
Sec. 1166; Code of Ala. 1867, S. 1350; Code of Ala. 1876, S. 
1657; Code of Ala. 1886, S. 1422; Code of Ala. 1896, S. 2478; 
Code of Ala. 1907, S. 5805. 

(c). Ala. Const. 1819, Art. VI, tit. Slaves, Sec. 1; Dred 
Scott Case, 19 Howard, 373, 15 L. ed. 691. 

(d). Toulmin's Dig. 392; Aikins Dig. 360, S. 16; Clay's 
Dig. 508, S. 8; Code of Ala. 1852, SS. 1139, 1140. 

(e). Toulmins Dig. 393, S. 8; Aikin's Dig. 511, S. 15; 
Clay's Dig. 511, S. 16; Code of Ala. 1852, S. 1166. 
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to produce such slaves as warned, the owner was subject to a 
fine. (f). 

It will be observed that the slave, being property, was not to 
be warned for service nor to be punished for failure to appear, 
but the owner only was served and the owner only was pun- 
ished, if the slave was not produced in accordance with the terms 
of the notice, unless good cause was shown for the failure. 

Similar laws as to slaves obtained in other Southern Slave 
States. 

The Alabama Constitution of 1819, provides that "no person's 
property shall be taken or applied to public use unless just com- 
pensation is made therefor," (g), while the Constitution of 
1901 reads "Private property shall not be taken for, or applied 
to public use, unless just compensation be first made there- 
for." (h). 

These provisions are practically, if not identically, the same, 
except the latter requires that just compensation be "first" 
made. 

Unless inhibited by limitation placed upon it by the Consti- 
tution, State or Federal, the legislature of Alabama may enact 
any law it chooses. The limitation, if any, upon a legislative en- 
actment making stock and other personal property sub- 
ject, without compensation, to road duty must be sought in 
the afore-quoted provision of our present Constitution, and 
whether such provision so limits the power of the legislature is 
to be determined by the conclusion as to what in this regard is 
a proper or improper legislative exercise of the "police power." 
To ascertain this, it is essential that the meaning of "the police 
power" be examined and some information be obtained as to 
what it is, what is its power and what is its extent. 

"The police power," in so far as defining it is concerned, is 



(f). Toulmin's Dig. 393, S. 8; Aikin's Dig. 361, S. 19; 
Clay's Dig. 511, S. 17; Code of Ala. 1852, S. 1169; Barney v. 
Bush, 9 Ala. 345; James v. Clark Co. 33 Ala. 51. 

(g). Const. Ala., 1819, Art. 1, Sec. 13. 

(h). Id. 1901, Sec. 23. 
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like fraud — no exact definition has ever been made^ although 
many broad attempts have been made. Perhaps the following 
definition of police power, found in 8 Cyc. 863, is as comprehen- 
sive as any that can be found: 

Police power "is the name given to that inherent sovereignity 
which it is the right and duty of the government or its agents to 
exercise whenever public policy in a broad sense demands, for the 
benefit of society at large, regulations to guard its morals, safety, 
health, order or to insure in any respect such economic condi- 
tions as an advancing civilization of a highly complex character 
requires." 

A learned writer on this subject says: 

"From the mass of decisions * * * it is possible to evolve at 
least two main attributes or characteristics which differentiate 
the police power: it aims directly to secure and promote the 
public welfare, and it does so by restraint and compulsion. 
* * * An examination will reveal the police power not as a fixed 
quantity, but as the expression of social, economic and political 
conditions. As long as these conditions vary the police power 
must continue to be elastic, i. e., capable of development. * * * 
The care of public welfare, or internal public policy, has for its 
object the improvement of social and economic conditions afi^ect- 
ing the community at large and collectively, with a view to bring- 
ing about the greatest good of the greatest number. The organ- 
ized activity of the community is based upon the fact or belief 
that certain conditions essential or favorable to all alike cannot 
be obtained at all or without great waste and difficulty by private 
effort, and also that in certain respects individual activity is 
anti-social, i. e., accomplishes its ends by sacrificing the interests 
of the mass of of great portions of the community. The State 
supplies the former defect by collective communal action, and 
meets the latter by restraint and compulsion exercised over in- 
dividuals." (i). 



(i). Freund Police Power, SS. 3, 8. 



—8 
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Chief Justice Shaw says, the police power is the power "to 
make, ordain and establish all manner of whole.!«ome and reason- 
able laws, statutes and ordinances, either with penalties or with- 
out, not repugnant to the Constitution, as they shall judge to be 
for the good and welfare of the Commonwealth and of the sub- 
jects of the same." And in the same case "that it is much eas- 
ier to perceive and realize the existence and forces of this power, 
than to mark its boundaries, or prescribe limits to its exer- 
cise." (j). 

Quoting Chief Justice Shaw's definition, the Supreme Court 
of the United States, when the point was made the police power 
of the State should not be extended to provide for the mere 
public convenience and the public good as contra-distinguished 
rrom the power to enact laws to promote the health, public morals 
and public safety, after quoting from numerous of its decisions, 
has said, that "They recognized the fundamental principle that, 
outside of the field directly occupied by the general government 
under the powers granted to it by the Constitution, all questions 
arising 'within a state that relate to its internal order, or that 
involve the public convenience or the public good, are primarily 
for the determination of the state, and that its legislative enact- 
ments, relating to those subjects, and which are not inconsis- 
tent with the state Constitution, are to be respected and enforced 
in the courts of the Union if they do not by their operation di- 
rectly entrench upon the authority of the United States or violate 
some right protected by the national Constitution." (k). 

In another case the same Court held, that, "The States have 
full power to regulate within their limits matters of internal 
police, including in that general designation whatever will pro- 
mote the peace, comfort, CONVENIENCE AND PROSPERI- 
TY OF THEIR PEOPLE. This power embraces the construc- 



(j). Com. vs. Alger, 7 Cush. 53, 85. 

(k). Lake Shore & Mich. So. R. R. Co. v. St. of Ohio, 173 
U. S. 285, 43 L. ed. 702. 



J 
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tion of ROADS^ canals and bridges and the establishment of 
ferries/' (1). 

In another case, wherein the power of the legislature of Il- 
linois to impose upon a Railroad Company, in order to drain low- 
lands, the expense attendant upon the removal and rebuilding of 
a bridge and culvert made necessary by the widening and deep- 
ening of the channel of such character as to subserve the drain- 
age of such lowlands, even when the cost to the railway was 
$13,000.00, the same Court, through Mr. Justice Harlan, a great 
stickler for the rights of property, said: "We hold that the police 
power of a state embraces regulations designed to promote the 
public convenience or the general prosperity, as well as regu- 
lations designed to promote the public health, the public morals, 
or the public safety. * * * And the validity of a police regulation, 
whether established directly by the state or by some public body 
acting under its sanction, must depend upon the circumstances 
of each case and the character of the regulation, whether arbi- 
trary or reasonable, and whether really designed to accomplish 
a legitimate public purpose." (m). And in the same case is the 
further enunciation: "The constitutional requirement of due pro- 
cess of law, which embraces compensation for private property 
taken for public use, applies in every case of the exertion of 
governmental power. * * * Whatever conflict there is arises upon 
the question whether there has been or will be in the particular 
case, within the true meaning of the Constitution a "taking" of 
private property for public use. If the injury complained of is 
only incidental to the legitimate exercise of governmental powers 
for the public good, then there is no taking of property for the 
public use, and a right to compensation, on account of such in- 
jury, does not attach under the Constitution. Such is the pres- 
ent case. There are, unquestionably, limitations upon the exer- 



(1). Escanaba & Lake Mich. Transp. Co. v. Chicago, 107 U. 
S. 678, 27 L. ed. 442, 445. 

(^m). Chicago B. & Q. R. Co. v. Illinois, 200 U. S. 561, 50 
L. ed. 596. 
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cise of the police power which cannot^ under any circumstances^ 
be ignored. But the clause prohibiting the taking of private 
property without compensation is not intended as a limitation of 
the exercise of those police powers which are necessary to the 
tranquillity of every well-ordered community, nor of that gen- 
eral power over private property which is necessary for the or- 
derly existence of all governments. It has always been held 
that the legislature may make police regulations, although they 
may interfere with the full enjoyment of private property, and 
t&ough no compensation is given." 

An act requiring railroads to pay the salaries of State rail- 
road Commissioners has been upheld as a valid exercise of the 
police power, (n). Likewise has a law to require track connec- 
tions at intersections of railroads, even though the railroad may 
have to condemn lands and the cost would be in the thousands, 
been held to be a reasonable and proper exercise of the police 
power, (o). In this case, the Supreme Court of the United 
States lays down the following: "The function of proper regula- 
tion by the government springs from the fact that in relation to 
all highways the duty of regulation is governmental in its na- 
ture; * * * the legislature cannot under the guise of regulation 
interfere with the proper conduct of the business of a corpora- 
tion in matters which do not fairly fall within the domain of rea- 
sonable regulation; hence, the question in each case for decision 
is whether in that particular case the power has been duly ex- 
ercised." And the Court then say : "The case must be a material 
if not a controlling, factor upon the question of its validity. A 
statute or a regulation provided for therein, is frequently valid, 
or the reverse, according as the fact may be, whether it is a rea- 
sonable or an unreasonable exercise of legislative power over 
the subject-matter involved. And in many cases questions of 



(n). Charlotte C. & A. R. Co. v. Gibbs, 142 U. S. 886, 85 
L. ed. 1051. 

(o). Wisconsin M. & P. R. C. v. Jackson, 179 U. S. 287, 45 
L. ed. 194. 



PAPER BY W, R. WALKER 117 

degree are the controlling ones by which to determine the valid- 
ity, or the reverse, of legislative action." 

It has been held that the legislature of a state may validly 
enact a bank guaranty law, in which case it was said: "It is es- 
tablished by a series of cases that an ulterior public advantage 
may justify a comparatively insignificant taking of private 
property for what, in its immediate purpose, is a private use. 
* * * It may be said in a geperal way that the police power ex- 
tends to all the great public needs. * * * It may be put forth in 
aid of what is sanctioned by usage, or held by the prevailing 
morality or strong and preponderant opinion to be greatly and 
immediately necessary to the public welfare. Among matters of 
that sort probably few would doubt that both usuage and pre- 
ponderant opinion give their sanction to enforcing the primary 
conditions of successful commerce." (p). 

In an Iowa case it was held that an act of its legislature giv- 
ing an adjoining lot owner the right to build a wall, not more 
than eighteen inches wide, one-half upon the land of his neigh- 
bor, and to recover from the neighbor onerhalf of the expense 
thereof, when the latter should use the wall, would be giving to 
the adjoining lot owner the mere use of nine inches of his neigh- 
bor's land and was a valid exercise of the police power, (q) . 

Alabama has, in principle, a similar law, to-wit, a partition 
fence law, and its constitutionality has never been doubted nor 
has it been questioned, (r). 

Our Court in its early days recognized the broadness of the 
police power as outlined in the foregoing quotations, when the 
question of the power to levy a tax to aid railroads was before it. 
Cs). In which case, speaking of the road, the Court said: "The 
question is, has the city interest in its completion? — are the local 



(p). Noble State Bank v. Haskell, 219 U. S. 104, 55 L. ed. 
112. 

(q). Swift V. Calnan, 102 Iowa, 206, 37 L. R. A. 462. 

(r). Code of Ala., 1907, SS. 4247-4250. 

(s). Stein v. Mobile, 24 Ala., 591. 
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Interests of its inhabitants to be advanced, its real estate to be 
increased in value, its commerce augmented, its boundaries to be 
extended, its population increased and its business generally to 
be enlarged by the increased facilities of travel and intercom- 
munication which the road will afford?" ♦ * ♦ The only legiti- 
mate object of taxation is, the support and maintenance of the 
government; but, if by this support and maintenance they mean 
the expenses incurred by the mere machinery necessarily employ- 
ed in its administration and conduct, we are not agreed in so re- 
stricting its sense. We think the power extends to the employ- 
ment of all those means and appliances ordinarily adopted, or 
which may be calculated, to develop resources of the State, and 
add to the aggregate wealth and prosperity of the citizens ; such, 
for example, as providing outlets for commerce, upon opening 
up channels of intercommunication between different parts of 
the State; improving the social, moral and physical condition of 
the people by wholesome police regulations, and by a judicious 
system of public instruction ; as also for the protection, security 
and perpetuity of our government and institutions." 

From this overmuch of detail of some of the holdings of the 
courts upon the police power, set out in order to arrive at a con- 
clusion as to its meaning in a broad, general way, and as to its 
limitations, can it be said, in the light of the law, as thus de- 
lineated, that a legislative act subjecting, under reasonable rules 
and regulations, to road duty horses, mules and wagons and al- 
lowing the payment of a small cash commutation is in conflict 
with either the Federal or our State Constitution? If the police 
power is to be used to subserve the public weal, to aid in es- 
tablishing means of communication between different parts of a 
town or county, to prepare a way over which commerce may be 
transported to and from market, to improve the social relations 
of those who live distant from town and cities, then is the ex- 
ercise of this power by impressing into service personal property 
for the accomplishment of these objects such an unreasonable 
and arbitrary act, having such little relation to the end to be at- 
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tained^ that it comes in conflict with the Constitution? It must 
be remembered that every "taking" of private property for public 
use^ without compensation therefor^ is not such "taking" within 
the meaning of our constitutional provision heretofore quoted^ 
or within the meaning of the Federal Constitution, for, if that 
were true, the right that has been established since civilization 
I>egan to destroy a man's house in order to prevent the spread of 
a conflagration would fall within the inhibition; the right to pro- 
hibit the sale of intoxicants would fall within the inhibition; the 
right to destroy diseased animals would likewise do so, and so 
with other recognized rights, too numerous to "mention. If the 
word "taking" is to be construed in its b.road meaning and there- 
by to be applied to everything, whether great or small, the re- 
sult would be presently to destroy absolutely all right to the 
exercise of the police power wherein a burden may be placed 
upon the people, or a portion of the people, or upon property, 
or a portion thereof, to serve public ends and the maxim **salu8 
populi suprema est lex" would be meaningless. Such construc- 
tion, however, has never been, and cannot be, applied, for, as 
has been said by an eminent writer, the police power "embraces 
all of the operations of society and government; all of the con- 
stitutional provisions pre-suppose its existence, and none of them 
preclude its legitimate exercise." (t). Accepting this statement 
as true, it is found that to impress a human being for road ser- 
vice is no violation of the bill of rights. Under and by virtue 
of it a man can be drafted for ten days' work upon the public 
roads of his county. X.abor is property and indirectly by im- 
pounding a man's service you take from him, without compensa- 
tion, his property and never a word of the unconstitutionality 
of such an act is heard. Thus has it apparently been since the 
early days that property right is made superior to personal right. 
If a man can be taken from his home and put to labor on the 
public roads for ten days, why cannot that same man's mule be 
taken from his home and put to labor on the public roads with- 



(t). 2 Hare Am. Constitutional Law, 766. 
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out compensation for three or four days? Why such a distinc- 
tion be made between the animal^ man^ and the animal^ mule? 
Wherein are the rights of the animal^ mule^ higher than the 
rights of the animal^ man? Man is supposed to reap the benefit 
from the upbuilding of the road system^ and by it the wear and 
tear upon his teams and wagons are much reduced^ and there- 
fore specially beneficial to him; and by this upbuilding of the 
roads his real estate^ if he owns any^ is enhanced in value^ his 
social condition is improved, for he is provided then with neigh- 
bors and before that he had none, and even the mule itself is 
benefitted, for that, its labor is lessened, the strain is reduced 
and its capacity is made greater. 

Paving assessments are along lines similar to the question un- 
der discussion. Large payments of money are required of abut- 
ting property owners, on the theory of special benefits derived, 
in order to pave sidewalks and streets. No other compensa- 
tion is made. A learned author says, "compensation is, indeed a 
logical outgrowth of the principle of equality which demands 
that no burden be imposed upon a person from which others are 
free unless there is some casual connection between him or his 
property and the condition which the burden imposed upon him 
is intended to relieve." (u). 

And, in-so-far as compensiition is involved in this question, a 
learned Court has said, in speaking of the right of the legisla- 
ture to force men to work on the roads, that "labor is also prop- 
erty; but it is not taken under these statutes or ordinances with- 
out compensation. Good public roads or streets are a sufficient 
compensation for the labor required to be performed by each in- 
dividual in keeping them in order and condition; and this labor, 
or the money paid in lieu thereof, is imposed and taken as an 
assessment or a tax, * * ^ and, as far as compensation is con- 
cerned, the compensation in this case is, just as good as the com- 
pensation in any case where persons are taxed. And the as- 
sessment of taxes in this case is levied and imposed only upon a 
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class of persons, viz.: males between 21 and 45 years of age, 
still it is valid." (v). 

The same reasoning is applicable to the subjecting to road 
duty stock and wagons. The benefit derived is from the im- 
proved road system ; the burden is placed upon a class and equal- 
ity is thus obtained, and no one individual suffers material injury 
where this requirement is upon reasonable terms and under reas- 
onable regulations. 

As a further conclusion to the validity of such exercise of the 
police power it may be said that for forty years personal prop- 
erty in the shape of slaves was worked on the roads under a 
statute law heretofore mentioned, and for nearly one hundred 
years personal property in the shape of tools of individucds has 
been, under our statutes hereinabove mentioned, required for 
use in road building, and road repairing, and their constitution- 
ality has never been questioned in the Courts, all of this with- 
out "compensation." And our Supreme Court, as well as other 
courts, has held that "a mere assumption on the part of bench 
and bar doesn't make a thing law; but on the other hand it is 
also true that the construction which has for a third of a cen- 
tury been accepted by every one as so absolutely correct, as 
never to have been questioned, is much more likely to be right 
than a newly discovered one suggested at this late date, by the 
emergencies of the present litigation. The fact that no such 
view ever before suggested itself to the mind of Court or coun- 
sel in numerous cases where the point might have been made,, 
and where it was to the interest of counsel, or one or the other 
to make it, certainly raises a strong presumption against it." 

(w). 

Another canon of construction is applicable, to-wit, the con- 
temporaneous construction of the constitutional provision by the 
people themselves shortly after its enactment and during a long 
number of years following it. 



(v). State V. Topeka, 36 Kan. 76. 

(w). Taylor v. Hutchinson, 145 Ala., 202. 
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Legislative acts requiring locomotive engineers to pay a fee 
to be examined and licensed (x), railroads to pay fees for exami- 
nation of certain of their employees to ascertain if their vision 
was defective (y), that insurance companies shall pay a privi- 
lege tax to be paid to fire companies "to enable the fire dcparc- 
ment to reward superior skill and exertion of its members^ to 
provide for those who may become sick and disabled in the dis- 
charge of their duties as firemen, or their families," (z), have all 
oeen maintained as valid, reasonable rules and regulations, and 
not a taking of private property, without compensation, within 
the denunciation of our Constitution; and our Supreme Court 
has even held that a land owner may not maintain a "spite 
fence/' (aa). 

It will not do to settle this question upon some imaginary, or 
some extreme illustration, for, as has been well said, in reference 
to this, by the Supreme Court of the United States, in a case 
wherein such illustrations were made, that, "it is sufficient to say 
that it is always easy to suggest extreme cases for the applica- 
tion of any principle embodied in a judicial opinion. Our pres- 
ent judgment has reference only to the case before us, and when 
other cases arise in which local statutes are alleged not to be 
legitimate exertions of the police power of the state, but to in- 
fringe upon national authority, it can then be determined wheth- 
er they are to be controlled by the decision nbw rendered. It 
would be impracticable, as well as unwise, to attempt to lay 
down any rule that would cover every conceivable case that mi^t 
be suggested by ingenious minds." 

It is, therefore, submitted that the police power is an elusive 
and seductive element of sovereignity which expands as civiliza- 



^x;. McDonald v. State, 81 Ala., 379; Smith v. Alabama, 
124 U. S. 465, 31 L. ed. 508. 

(y). N. C. & St. L. Ry. Co. v. The State, 83 Ala., 71, lb. 
128 U. S. 96, 32 L. ed. 352. 

(z). Phoenix Assur. Co. v. Montgomery, 117 Ala., 631. 

(aa), Norton v. Randolph, 58 Sou. Rep. 283. 
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tion advances; that it is adaptive^ it is creative and is one of the 
greatest attributes of sovereignity, for by its exercise is pro- 
duced armies, juries, pure food laws, the power to destroy bus- 
iness that is shown to be deleterious to health, good morals and 
good citizenship; that it authorizes law-makers to control roads, 
canals, ferries, railroad rates, quarantine and othe^ matters simi- 
lar thereto; that this great power existed before Constitutions, 
was not destroyed by Constitutions, and cannot be given away, 
bargained away or sold by the people themselves nor their re- 
presentatives, and that it embraces within itself ample authority 
to work stock on the roads of the counties without compensa- 
tion. 

There has been no attempt in this paper to collate all of the 
authorities on this subject, but simply an effort to quote from a 
few, in order that this power may be understood and apprec- 
iated. 

If the police power authorizes the enactment of such a law by 
the legislature, then the question of good roads has been solved, 
for with the power of taxation, the power to issue bonds and this 
power used con-jointly, the end sought will not be far distant. 

True, our Supreme Court has held, in the case of Toone vs. 
The State, 59 Sou. 665, that Sec. 23 of our present Constitution 
inhibits the subjecting to road duty, for four days in a year, 
stock, wagons and other personal property suitable therefor; 
but it is submitted that, in the light of the authorities suggested 
in this paper, while four days may be unreasonable, yet, three 
days might not be so held. Therefore, careful legislators should 
be able to draft such a law as would not conflict with the holding 
in the above cited case, notwithstanding the broadness of the 
language used therein. 
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ANDREW JOHNSON, PRESIDENT OF THE UNITED 

STATES: HIS PART IN THE RECONSTRUCTION 

OF THE SOUTH AND HIS IMPEACHMENT. 

Hon. Robt. C. Alston, Atlanta, Ga. 

Mr. President, Brethren of the Alabama State Bar Associa- 
tion, Ladies and Gentlemen: 

I am glad to be at home again. My license to practice was 
granted by your great Chancellor, John A. Foster, long since 
gathered to his reward, whose long and wise administration of 
his office deeply enriched the judicial annals of this State. 

No historian will ever tell the heroism of the Southern people 
who does not know the history of the reconstruction era. Its 
sacrifices have no parallel, its sufferings no equal. 

I want to tell you something of the man who played a central 
part in those times and review the only trial of its kind, where 
giants of the law met in titanic struggle with the life of a nation 
in the balance. 

Andrew Johnson was born in the City of Raleigh, North Car- 
olina, on the 22nd day of December, 1808. His father, Jacob 
Johnson, died in January, 1812. He had been city constable, 
sexton and porter to the State Bank. He was respected by 
those who knew him. Of his mother little is known except that 
she was married again as will be seen hereafter. Andrew was 
fatherless and penniless at the age of four. 

He became at the age of ten years the "bound boy" of J. J. 
Selby, a tailor in Raleigh. This apprenticeship was not a very, 
happy one and Johnson fared ill with the wife of his master. 

When a lad of seventeen Johnson and an associate probably in 
a spirit of fun, stoned the house of a neighbor and was soon 
thereafter discovered. In a fit of resentment Johnson took his 
entire belongings, wrapped them in a tailor's apron and depart- 
ed for South Carolina. Stopping at Laurens Court House, he 
pursued his trade at that place for about a year, when on re- 
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visiting Raleigh he found that he had been advertised as a "run- 
away" and because of that the door of every house in North Car- 
olina was by law closed against him. 

In the meantime Johnson's mother had married one Turner 
Dougherty. The family, including Andrew, now decided to go 
west. The term "west" in that day was very indefinite, Tennes- 
see, especially western Tennessee, being considered quite "west." 

On September 18, 1826, these three made their way into 
Greenville, Tennessee. The man and the boy walked, the woman 
rode in a cart drawn by a blind pony. 

No special reason seems to have guided them in stopping at 
Greenville. Perhaps it was the first settlement beyond the bor- 
ders of North Carolina which gave promise of work to the young 
tailor and there he could find refuge from the rigorous law ap- 
plicable in North Carolina^to master and apprentice. 

On the 17th of May, 1827, he was married to Eliza McCardle, 
the only child of a Scotch shoemaker, who had come to Green- 
ville a few years before. It seems to have been a case of love at 
first sight; she saw him when he came trudging into the village 
on the long journey from Raleigh. At the time of his marriage 
he was less than nineteen years of age and she less than seven- 
teen. The ceremony was performed by Mordecai Lincoln, a 
magistrate kin to Abraham Lincoln, with whom Johnson's life 
was to be so singularly interwoven. 

Mrs. Johnson is described as being beautiful and cultured. 
There is no doubt that she loved him with a great devotion and 
that she possessed a splendid and purposeful character, without 
which he probably could never have even partially surmounted 
the great deficiencies of his early life. 

She was his teacher — Johnson had learned to read a little be- 
fore he left Raleigh, but not to write. He ardently desired to 
learn and she desired to teach him. His tailor shop became the 
assembly place for the young men of the town and the topic of 
conversation was politics. 

There was a sharp division in the village between the aristo- 
crats — who were merchants and slaveholders — and the laboring 
classes. 
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In 1828 the latter prevailed upon Mr. Johnson to beccnne a 
candidate for alderman. He was overwhelmingly elected, thus 
becoming an office holder within two years after he made his en- 
trance into Greenville. He was still less than twenty-one, still, 
in North Carolina, an apprentice with every door closed against 
him by the law which holds the servant to the master. 

Five years later he became Mayor, and in 18S5 was elected to 
represent Washington and Greene counties in the State Legis- 
lature. In this canvass he surprised his friends by his readiness 
in debate. 

He was defeated for re-election in 1837 because he had ap- 
proved the building of turnpike roads at the expense of the 
treasury. 

In 1841-43 he represented Greene and Hawkins counties m 
the Senate of Tennessee, his last service in the Legislature of 
that State. 

Johnson early declared himself a Democrat and from that de- 
claration never departed during the whole of his eventful career. 

Animosity between Whigs and Democrats was always intense 
and at that time the Whigs held a majority of two in the House 
and the Democrats a majority of one in the Senate. Andrew 
Johnson and his associates prevented a joint meeting of the two 
Houses in order to avoid an election. He preferred that Ten- 
nessee should be unrepresented in the Senate of the United 
States rather than have the Whigs name the Senators. 

Johnson seems to have led the Democratic Senators in that 
fight and he and his associates were called the "Immortal Thir- 
teen." 

He had begun to get along in the world; he had acquired a 
home, one of the best in town; had purchased a small farm near 
Greenville, on which he located his mother and step-father. He 
had acquired a few slaves. The seventeen years lived in Green- 
ville had transformed him into a prosperous business man and 
had given him some fame in politics. 

He now sought to represent his State in the Federal Con- 
gress. Offering as a Jacksonian Democrat, he took issue with 
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the State Bank and was opposed by Colonel John A. Aiken^ of 
Jonesboro, "a lawyer of repute and a forceful orator." 

Johnson was elected and served for five successive terms to 
1853, when he retired to become Governor of his State. Each 
re-election brought severe opposition. He defeated Brownlow, 
Taylor, Temple and Haynes. 

The Whigs controlled the Legislature and so changed the 
lines of the first district that it would probably have gone for a 
Whig. 

This probably was the inducing cause which led the Democrats 
in 1852 to nominate him as their candidate for Governor, to 
which office he was elected twice by close votes in heated cam- 
paigns. 

Mr. Johnson was elected to the United States Senate in Nov- 
ember, 1857, on the first ballot of the joint session of the two 
Houses of the Tennessee Legislature. 

The delegates from Tennessee to the Democratic National 
Convention at Charleston voted for him as their party's candi- 
date for President. His name was not presented to the conven- 
tion when it re-convened at Baltimore. 

The secession of the Southern States began with the election 
of Mr. Lincoln, and Tennessee on January 7, 1861, ordered an 
election as to whether a secession convention should be called. 
The people voted against the call of the Convention by 57,798 
to 69,675. 

At a session of the Legislature which met on the 25th day of 
April, 1861, Tennessee voted to enter into a military league with 
the Confederate States. The Legislature passed the Ordinance 
of Secession and submitted it to the people who adopted it by an 
overwhelming majority. 

When this result was announced Johnson's colleague re- 
signed from the Senate, which act Johnson denounced as treas- 
onable, refusing himself to resign. He was the only Senator 
from the seceding States who did not resign. He thereupon 
found himself the representative of a State in the Senate of the 
United States which refused longer to recognize herself as part 
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of that government and^ in fact was at war seeking to destroy 
it. 

Ferhaps the like of this had never been known to history, 
yet it was not the greatest contradiction which was to mark this 
remarkable career. 

Mr. Johnson now became a national political figure; his life 
was to be one great drama of interest with its climax well nigh 
a tragedy. 

By remaining in the Senate after his State had secedied he 
put himself in hostility to much the larger part of the population 
of his State and was now completely out of harmony with 
the Democratic party in Tennessee notwithinstanding he was a 
Senator from Tennessee as a Democrat. In his own section oi 
Tennessee there was always a large following who favored the 
United States in the Confederate War; yet most of those were 
non-slave-holders. Johnson was a slaveholder. 

He returned to Tennessee during the campaign on the adop- 
tion or rejection of the Ordinance of Secession and made many 
speeches against it. He was frequently threatened, and his life 
many times jeopardized; but at no time did he hesitate to op- 
pose the Ordinance nor did he at any time falter in his devotion 
to the Union. 

On March 4, 1862, Mr. Johnson was appointed Governor of 
Tennessee by President Lincoln, the Confederate forces having 
evacuated Nashville eleven days before. 

His wife and children were at Greenville. Mrs. Johnson was 
an invalid for many years, suffering probably from a very slow 
form of tuberculosis, which some writer has described as "a 
case of old-fashioned consumption." 

On December 10, 1862, Andrew Johnson was duly adjudged 
to be an alien enemy of the Confederate States and it was de- 
creed that "all the property, rights and credits belonging to 
him, either at law or in equity, are sequestered under the Acts 
of Congress, and the receiver for the district is directed to dis- 
pose of the same as provided by law." 
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His biographer accredits him with raising and equipping 
twenty-five regiments for service in Tennessee, one of his sons 
being a colonel of one, a son-in-law a colonel of another, and 
another son a surgeon of a third. His two sons died in the ser- 
vice X)i the Government. 

Many instances are cited of Governor Johnson's efforts to 
humiliate those over whom he had authority; yet to whom he 
was by nature socially inferior. It can scarcely be denied that 
his official life never lost the key on which his first aldermanic 
race was pitched, — that is, prejudice against wealth and those 
who were called aristocrats. 

Johnson was now in constant danger for his life and while 
going from Washington to Tennessee he was set upon at Lynch- 
burg, Va., and would probably have been killed save for his 
own bravery and the intervention of others. 

At his request Tennessee was exempted from the emancipa- 
tion proclamation. This was probably due to President Lin- 
coln's belief that Tennessee could be depended upon to free her 
own slaves. 

Governor Johnson was intensely desirous that the State of 
Tennessee should qualify itself as early as possible to take up 
its "practical relation" with the Union, and to this end he be- 
gan to reorganize the State in January, 1864. The Union Con- 
vention assembled in 1865 and declared the Act of Secession 
and all laws relating to the war passed to be void. 

It also proposed two amendments to the Constitution of the 
State, one abolishing slavery and the other preventing the Leg- 
islature from ever recognizing the right of property in man. 

Both amendments were adopted on the 22nd day of Febru- 
ary, 1865. "Parson" Brownlow was elected Governor. Brown- 
low was soon to become the open enemy of Johnson and was in 
time to be politically unhorsed by him. 

We have proceeded somewhat ahead of the sequence of occur- 
rences. Mr. Johnson had been made the nominee of the Union 
party for Vice-President on the ticket with Abraham Lincoln 
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and soon found himself in the most unusual position in the his- 
tory of our country. 

We must not forget that since the firing on Fort Sumter in 
April, 1861, the United States had been engaged in that most 
gigantic struggle — ^the Civil War. Lee and Jackson had de- 
feated McDowell, McClelland, Pope, Hooker, Burnside; Meade 
had been displaced and the northern part of the country was in 
great impatience over the unsatisfactory conduct of the war. 
There was a pronounced Peace party in the North which fa- 
vored peace on any terms. 

General McClelland had been relieved of his command, had 
left the army service and was now the nominee of the Demo- 
cratic party on a platform which condemned the prosecution of 
the war, which portion of that platform he in turn denounced. 

Mr. Lincoln's first national policy was the preservation of the 
Union; his next the abolition of slavery. He was entirely will- 
ing to make modifications in the second if it became necessary so 
to do in order to carry out the first. He was entirely unwill- 
ing to make any modification which in any way precluded the 
preservation of the Union. 

Mr. Lincoln believed he could not be re-elected; he was not 
at this time very popular with the prominent men at Washing- 
ton and it is probable that they never esteemed him until after 
liis death. 

On June 7, 1864, the Convention of the Union party met in 
Baltimore and nominated Mr. Lincoln for President and Andrew 
Johnson for Vice-President. 

In August the Democrats nominated General George B. Mc- 
Clelland. 

In the Union party Convention the States of Tennessee, Ar- 
kansas and Louisiana were represented. The governments of 
these States had been re-organized under Mr. Lincoln's procla- 
mation of amnesty issued in 1863. The votes of these States 
were not to he counted in ascertaining the result of the Novem- 
ber election. 

In the motive that permitted these delegations to participate 
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in the- nominating convention of the Union party and which 
prohibited their votes from participation in the lawful election 
in November is to be found, in my opinion, the real cause of the 
fight between Johnson and Congress. 

Mr. Lincoln did not have the support of Thaddeus Stevens, 
Wendell Phillips, Benjamin Wade, Charles Sunmer and others 
of their scho6l. 

He refused to take either side of the debate as to whether 
the seceding States were within or without the Union, content- 
ing himself to say that their practical relations to the United 
States Government were disturbed. 

He believed that the restoration of these States to their prac- 
tical relations with the general Government was a function of 
the Executive rather than of Congress. 

On July 4, 1864, a bill by Mr. Winter Davis passed Con- 
gress, providing for reconstruction of the seceding States after 
the suppression of the war. These States should by conven- 
tion provide for the disfranchisement of the Confederate offi- 
cers, the repudiation of the war debt, perpetual abolition of 
slavery, and the proceedings of the conventions should then be 
submitted to Congress, and if it were satisfied therewith the 
Executive should proclaim the reorganized State. 

In vetoing this bill, whereon great store was laid by the mem- 
bers of his party, he said in part: 

"I do not see how any of us can deny and contra- 
dict what we have always said — ^that Congress has no 
constitutional power over slavery in the States. This 
bill and the position of the gentlemen, seem to me, in 
assenting that the insurrectionary States are no longer 
in the Union, to make the fatal admission that States, 
whenever they please may of their own motion dis- 
solve their connection with the Union. Now we can 
not survive that admission, I am convinced." . . . 

'*I thought it much beter, if it were possible, to re- 
store the Union without the necessity for a violent quar- 
rel among its friends as to whether certain States have 
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been in or out of the Union during the war^ a merely 
metaphysical question and one unnecessary to be forced 
into discussion." 

In January^ 1865^ the two Houses of Congress passed a joint 
resolution to the effect that on November 8, 1864, Virginia, 
North and South Carolina, Georgia, Alabama, Mississippi, Lou- 
isiana, Texas, Arkansas and Tennessee were in such condition 
that no valid election of presidential electors was held in any 
of them and that, therefore, no electoral votes should be receiv- 
ed or counted from any of them. 

Mr. Lincoln was much embarrassed by this resolution. He 
hesitated until February 8, 1865, before signing it and did so 
on the ground that the two Houses of Congress were the sole 
judges of the legality of votes cast for the Presidency, taking 
care to explain that his signature meant no more than this. 

Mr. Lincoln was shot by an assassin on the 14th day of April, 
1865. He died the next morning. 

There had been no legislation on the subject since the joint 
resolution of January, 1865. 

It is thus seen that Mr. Lincoln and Congress were in actual 
conflict on the date of his death as to whether the seceding 
States were without the Union, and in what manner the United 
States would execute that constitutional provision whereby the 
General Government undertook to guarantee to each State a 
Republican form of government. 

Andrew Johnson was inaugurated President of the United 
States of America at 11 o'clock a. m., April 15, 1865, at his 
apartments in the Kirkwood House, the ceremony being wit- 
nessed by all the Cabinet save Mr. Seward, who was very ill 
from wounds inflicted at the time Mr. Lincoln was killed. 

Mr. Johnson now begins that part of his career which must 
forever be of interest to the student of American history. Some 
will find in it elements worthy of admiration, others will see 
nothing save that which is to be condemned; still others will un- 
dertake to balance its good and evil. Whatever the final opinion, 
the student can never forget that the great pawn at stake in 
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the contention between Congress and the Executive, which was 
soon to commence, was the welfare and the fundamental rights 
of eleven States, Alabama among them, and the people within 
their confines. 

Mr. Blaine states that of the Cabinet Messrs. McCuUoch, 
Wells and Speed were regarded as favoring a conservative plan 
of reconstruction, Messrs. Stanton, Harlan and Dennison, a 
radical plan. Mr. Seward's attitude was regarded as that which 
would turn the scale. 

Mr. Johnson had previously made some very startling utter- 
ances on treason. On July 2, 1864, he wrote to "Honorable 
William Dennison, Chairman, and others. Committee of the 
National Union Convention," accepting the nomination of that 
convention as its candidate for the Vice-Presidency, and there 
said : 

"At the beginning of this great struggle I enter- 
tained the same opinion of it I do now, and in my place 
in the Senate I denounced it as treason worthy of the 
punishment of death." 

On the Srd day of April, 1865, he spoke in Washington, 
saying : 

"I said if we had an Andrew Jackson he would hang 
them as high as Haman; but, as he is no more and 
sleeps in his grave in his own beloved State, where 
traitors and treason have insulted his tomb and the 
very earth that covers his remains, humble as I am, 
when you ask me what I would do, my reply is, I would 
arrest them — I would try them — I would convict them 
— and I would hang them." 
He is accredited with saying to Senator Wade that certain 
of the leading Confederates should be hanged, naming Mr. 
Davis, Mr. Toombs and about a dozen more. 

Mr. Johnson's life and his utterances made the Northern rep- 
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resentatives in Congress fear that the Government was about 
to enter upon a terrible proscription. The fear was that the 
South would be too harshly treated by the new Executive. 

Mr. Johnson issued the first proclamation of amnesty on the 
29th day of May, 1865. This was nineteen days after his first 
interview with Mr. Seward and nine days after the latter's first 
visit to the State Department after the attempt to assassinate 
him. It was forty-six days after he had threatened to hang 
those who had been engaged in the Confederate service, and 
was but a short time after he had disapproved the terms of sur- 
render granted by General Sherman to General Johnston. 

The proclamation granted amnesty and pardon to all per- 
sons who have directly or indirectly participated in the "Exist- 
ing Rebellion" upon the condition that they take an oath to sup- 
port the Government. 

From this general proclamation he excepted fourteen classes. 
Some of the excepted classes were: 

"All diplomatic officers and foreign agents of the Confed- 
erate Government; 

"All who left judicial stations under the United States to aid 
the Rebellion; 

"All who resigned or tendered resignations in the army or 
navy of the United States to evade duty in resisting the Re- 
bellion ; 

"All who engaged in mistreating Federal soldiers or sailors 
who were imprisoned in the Confederate prisons; 

"All who absented themselves from the United States for 
the purpose of aiding the Rebellion; 

"All officers of the Rebellion who were educated at the United 
States Military or Naval Academy; 

"All who were Governors of the States in the insurrection 
against the United States Government; 

"All persons who engaged in destroying the commerce of the 
United States on the lakes or rivers that separate the British 
Provinces from the United States; 

"All persons who at the time when they seek to obtain amnesty 
and pardon are in military or naval confinement; 
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"All participants in the Rebellion^ the estimated value of 
whose taxable property is over twenty thousand dollars." 

Full pardon without oath was granted to all who had taken 
the oath prescribed in President Lincoln's proclamation Decem- 
ber 8, 1863, and who had kept the same inviolate. • 

Mr. Blaine attributes this proclamation largely to the influ- 
ence of Mr. Seward. The North was astonished to find that 
he who had so recently frightened them with his bloodthirsty 
threats should now shock them by what they now considered 
his too great liberality. 

Mr. Johnson had now become as to the war a conservative. 
He had never before been conservative on anything; he had 
been the chief of the radicals in the conduct of the war and 
his threats following its close had far exceeded anything which 
was desired by fair-minded victors. 

He now lost the support of the radicals and did not gain the 
respect of the conservatives at the North and made heroes and 
martyrs of those in the excepted classes. Whatever friends 
were made by this proclamation were in the States which were 
not then participating in the Government nor were they soon 
to do so. 

Congress had adjourned a short time before the death of 
President Lincoln, not to meet until the following December 
unless sooner called in extra session by the Executive. The 
President seems to have had no such purpose though he was 
frequently importuned to do so by leaders of both branches of 
Congress. 

Article IV, Section 4, of the Constitution of the United 
States, is as follows: 

"The United States shall guarantee to every State in 
this Union a republican form of government and shall pro- 
tect each of them against invasion; and on application of 
the Legislature or of the Executive (when the Legislature 
cannot be convened) against domestic violence." 
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The reconstruction policy of the Government was to be based 
upon the first paragraph of the above quoted section. The 
question which was under debate between Congress and Mr. 
Lincoln at the adjournment in March, 1865, was in effect this 
power of the Government. Mr. Johnson soon proved that he 
believed this power to be lodged exclusively in the Executive. 

On the same day that he issued his first proclamation of 
amnesty and pardon (May 29, 1865), he appointed W. W. Hol- 
den to be provisional Governor of North Carolina. Governor 
Holden was directed to assemble a convention, at the earliest 
practicable time, composed of delegates loyal to the United 
States for the purpose of altering or amending the Constitu- 
tion of the State and to take steps to restore the State to its 
constitutional relation to the Federal Government and to present 
such a republican form of State Government as would entitle 
the State to the guarantee of the United States and its peo- 
ple against invasion, insurrection and domestic violence. 

By the middle of July, 1865, Mr. Johnson had likewise pro- 
vided for the government of every seceding State; he had paved 
the way for the re-establishing of their practical relations with 
the Federal Government; he expected them to adopt new Con- 
stitutions or constitutional amendments prohibiting slavery and 
prescribing the qualification of the voters. 

He did not expect the Federal Government to prescribe the 
qualification of voters; that he recognized as one of the rights 
of the State. 

Thus the President had laid a complete plan for the reorgan- 
ization of the seceding States. He had certainly shown that he 
believed the Executive was the United States Government in 
the matter of guaranteeing a republican form of government to 
the several States. 

The constitutional conventions were called and began at once 
to re-elect representatives to Congress and other offices. 

The "iron-clad" oath of the Act of July 2, 1862, required all 
office-holders to swear that they had never voluntarily borne 
arms against the United States and that they had voluntarily 
given no aid, countenance, counsel or encouragement to per- 
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sons engaged in armed hostility to the National Government; 
also that they "had neither sought, accepted nor attempted to 
exercise the functions of any office whatever under authority or 
pretended authority in hostility to the United States"; also they 
had "never yielded a voluntary support to any pretended govern- 
ment within the United States hostile or inimical thereto." 

The seceding States which made elections to Congress could 
have had but one hope and that was that the Congress would 
repeal the Act requiring the aforementioned oath; for each 
House is, under the Constitution, the judge of the qualifications 
6i its own members. The Southerners thus elected seem to have 
thought the act which required such an oath unconstitutional, 
but they apparently overlooked the fact that they were without 
judicial remedy. 

Congress now reconvenes. 

Since the adjournment in March the war had ended; the 
great hand that had guided the Government was no more; there 
was no one in statecraft who was accepted as his successor. Mr. 
Johnson had been elevated to the Vice-Presidency as a political 
necessity when it seemed expedient to have a war Democrat to 
oppose a Democrat on a peace platform. He was chosen from 
a border State because Mr. Lincoln had always appreciated the 
value to tEe Union of the border States. He was yet a Demo- 
crat though the official head of the Republican party; he was 
a Union man from a seceding State; he was President of the 
country which comprised his State ; but his State was not in prac- 
tical relations with the Government and its representatives were 
not admitted to seats in either House of Congress. His cabinet 
officers were, save one, of the opposing party; he had angered 
the leaders of Congress by not calling Congress in extra session 
and in assuming the power to say that he had the right to speak 
for the National Government in the matter of the reconstruc- 
tion of the seceding States. 

Congress was not unmindful of its difference with Mr. Lin- 
coln as to whose duty it was to guarantee a Republican form 
of government to the several States. It was quite familiar with 
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what Mr. Johnson had done since his elevation to the Presi- 
dency. 

The House was largely Republican and Mr. Colfax was re- 
elected Speaker. In taking the chair he said: 

"Its (Congress's) first and highest obligation is to guar- 
antee to every State a Republican form of government, to 
establish the rebellious States anew on such a basis of en- 
during justice as will guarantee all safeguard to the peo- 
ple and protection to all men in their inalienable right." 

Thus the very first words spoken in the 3 9th Congress drew 
the issue between it and the Executive. 

Mr. Thaddeus Stevens ofi^ered a resolution appointing a joint 
committee — nine from the House and seven from the Senate — 
who shall inquire into the condition of the States which formed 
the so-called Confederate States of America, and report whether 
they or any of them, are entitled to be represented in either 
House of Congress, with leave to report at any time by bill or 
otherwise. 

This resolution also provided that until the report of the com- 
mittee shall have been made and finally acted upon by Con- 
gress, no one of said States should be entitled to representation 
in either of the Houses of Congress and that "All papers relat- 
ing to the representation of said States shall be referred to said 
committee without debate." 

The Senate showed equal disregard for the President, and 
resolutions offered gave evidence of as much hostility in that 
body as in the House. 

All of this had been done in both Houses before the President 
was notified that they were organized. 

It was plain that a contest was to come between the two 
branches of government. 

The Democratic party was then not only in the minority, but 
it fully shared the odium which attached to those who had par- 
ticipated in the Civil War just closed. It was out of power to 
remain so for many years. 
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Mr. Johnson's own State was not represented on the floor of 
either House. 

Those States from which the Democratic party • usually drew 
its most certain support were not represented. 

Mr. Johnson had never been popular with those who were 
supposed to control in political affairs in the South; he was fond 
of denouncing them as aristocrates and of arraying against them 
those who were less fortunate in temporal affairs. His course 
during the war had intensified this ill-feeling. 

Mr. Johnson's message to Congress was read and the papers 
throughout the country received it with great praise, pronounc- 
ing it a remarkable paper, fully stating what he had done; 
planting himself on reason and apparent fairness. 

The tone of the message was very different from that which 
the public had attributed to Mr. Johnson. Mr. Blaine appears 
to have thought its conciliating vein was due to Mr. Seward. 
Professor Walter A. Dunning, by a most careful and scholarly 
study of Johnson's papers which were filed with the Librarian 
of Congress about 1891, has produced evidence which seems to 
establish beyond dispute that this message was written by Mr. 
Bancroft, the great historian. This secret was guarded by both 
Mr. Johnson and Mr. Bancroft during their lives. 

On December 18, 1865, Thaddeus Stevens made a speech 
which clearly made the issue between Congress and the Execu- 
tive. The administration determined to answer Mr. Stevens* 
speech, and for this purpose chose Mr. Henry J. Raymond, 
editor of the New York Times, a member from New York City 
described as having been of brilliancy and fineness of intellect. 

Congress was to adjourn on the 21st day of December for 
the Christmas holidays. It was desired that Mr. Stevens' 
speech should not go unanswered until the reassembling in Jan- 
uary. Gaining the floor late on the 21st of December, Mr. Ray- 
mond made a speech which was received with profound atten- 
tion. His chief purpose was to refute Mr. Stevens in his posi- 
tion that the State had ceased to be a State by its participation 
in the war. This speech had the undesired effect of aligning its 
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author with the Democrats which destroyed his usefulness in 
Congress. 

Four-fifths of the members of the House were Republicans, 
the Senate was Republican in little less proportion. 

Mr. Stevens had announced in his opening speech on the 18th 
of December, 1 865, that the constitutional amendments made 
necessary by the war should be adopted without the aid of the 
seceding States. The Republican leaders refused to adopt this 
theory and insisted upon the ratification of all constitutional 
amendments by three-fourths of all the States, including the 
seceding ones. 

The Republicans were entirely unwilling to do such a fun- 
damental act as the adoption of a constitutional amendment 
without taking account of the seceding States as still in the 
assertion that they had never been without the Union. 
Union; they were yet unwilling to follow Mr. Johnson in his 

Mr. Lincoln's position that it was unnecessary to decide wheth- 
er the States had actually gone out of the Union by their several 
acts of secession; that it was sufficient to say they were out of 
their practical relations to the Union, gave him much more op- 
portunity for harmonizing conflicting views than did Mr. John- 
son's unflinching attitude. The better logic seems to be that the 
States were never out of the Union. Ordinarily it would follow 
that they were entitled to be represented forthwith in Congress. 

But while each State has under the Constitution the right to 
be represented in each House of Congress, Congress is em- 
powered to declare war. 

Each House is also made the "Judge of the elections, re- 
turns and qualifications of its own members." 

"Is the power to declare war to become functus officio with the 
declaration; is the power suff*icient to get the country involved 
in a strife but insufficient to carry on the strife to a successful 
conclusion ? 

"If it be sufficient to carry on the war which has been de- 
clared, is it not sufficient to do that which will guarantee the 
preservation of the fruits of victory.^ 
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"Was the power of each House to judge of the elections re- 
turns and qualifications of its members not sufficient to enable 
the Senate to say that the Vice-President of the power which 
for four years, had undertaken to overthrow the Government 
is not qualified to participate in its membership?" 

So. while Mr. Johnson seems to have been unquestionably 
right in one position, he appears to have pressed it further than 
the logic and the law would permit. 

It is impossible to think that Mr. Lincoln, with his great pres- 
tige and splendid sense of justice and wonderful power of har- 
monizing opinions would not have found a way of avoiding the 
making of the issue on a question which was essentially acade- 
mic. 

Furthermore, Mr. Johnson had been put on Mr. Lincoln's 
ticket because he was a war Democrat. He was at no pains 
to conceal that fact; Congress was Republican. The Republican 
party had almost effaced itself at the demand of the war, and 
Mr. Lincoln and Mr. Johnson were nominated by the Union 
party. 

It was essential that the Republican party should be identified 
with the great transformation which was to follow. Mr. Johnson 
had consulted with few of its leaders, he was in harmony with 
fewer still; he had proceeded to work out a plan of reconstruc- 
tion and to put it into partial operation without having the co- 
ordinate department of government take any part therein. 

He overlooked every human element which he might have 
brought to his aid. He so used these elements that they were 
to come back upon him with torrential effect and finally make him 
the most impotent officer who ever sat in the Presidential chair. 

On February 10th, the two Houses passed the Freedman's 
Bureau Act. The harshness of this Act can not be described 
in this address. It was vetoed by the President on the 19th 
and the Senate voted on the 20th on the question of passing the 
bill over the veto. The vote was 30 in favor of passing the bill 
and 18 against it. The bill had failed to receive the necessary 
two-thirds vote and the President prevailed. 
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On February 22nd — ^Washington's birthday — a crowd who had 
been celebrating the occasion^ went in a body to the White House 
and demanded a speech of the President. He responded at some 
length. The first fifteen minutes of the speech is said to have 
been without exception. It was then insisted that he proceed 
and he did. He denounced Wendell Phillips, Charles Sumner 
and Thaddeus Stevens as traitors. A voice called out "Give it 
to Forney." (Forney was the Secretary of the Senate and the 
editor of two daily papers.) Mr. Johnson replied: "I do not 
waste my ammunition on dead ducks." He made other egotisti- 
cal and bombastic utterances. 

Those who opposed Mr. Johnson now recalled that he was 
drunk when he made his inaugural speech upon being sworn in 
as Vice-President. The press of the country teemed with re- 
newed abuse. 

After February 22, 1866, Mr. Johnson had few, if any, willing 
followers in or out of Congress. Those who were to vote to sus- 
tain him in either House, with rare exceptions, were simply ex- 
pressing their opposition to the reconstruction measures of the 
majority. 

When the President vetoed the Freedman's Bureau Bill the 
House of Representatives passed a concurrent resolution reiter- 
ating the caucus resolution of the beginning of the session that 
no Senator or Representative of any of the eleven States shall be 
admitted until Congress shall have declared such State entitled 
to representation. 

This resolution passed the Senate by a vote of 29 to 18 on the 
2nd day of March. 

A great struggle now ensued by which it was intended to 
procure the necessary two-thirds of the Senate in opposition to 
the President. It will extend this address beyond its length to 
treat of the attempt to admit Colorado to Statehood and the ad- 
mission of Nebraska, the ousting of Senator Stockton of New 
Jersey, and other strategic measures which brought to bear 
every element of partisan politics which seemed to arise from a 
conception that the end jusified the means. 
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The next struggle between the Executive and the Legislative 
Departments came in April on the Civil Rights bill. The Presi- 
dent had vetoed this bill. His message returning the bill without 
his approval is a strong, dignified document. No Southerner can 
ever blame the President for his stand on this bill, and few fair 
men will ever take issue with him in this matter. 

On April 6, 1866, after a prolonged and heated debate, in 
which there was much partisanship shown, the Civil Rights Bill 
veto was overridden by 33 to 15, one absent. 

The triumph of the anti-administration party was complete, 
but it was accomplished by such a narrow margin as to make it 
plain that renewed effort must be made to strengthen their 
ranks. 

It was now plain that the President could no longer initiate to 
Congress, but that Congress was to possess the initiative on the 
question of the treatment of the seceding States. 

For the first time in the history of the country the President 
was no longer the real head of the Government. 

A plan of reconstruction was reported by the joint committee 
on the 30th day of April, 1866. 

The plan submitted was evidently a compromise. The coun- 
try was now exceedingly anxious to know the President's at- 
titude and found him against all conditions precedent to the ad- 
mission of loyal representatives from the Southern States. 

The fourteenth amendment as it now is, was concurred in on 
June 13, 1866, and was at once sent to the several States for rat- 
ification or rejection. 

In Tennessee "Parson" Brownlow had been made Governor. 
His Legislature had just adjourned. He called them in session 
again with the hope that Andrew Johnson's State would be the 
first to ratify the amendment which Johnson had opposed. 

On the 19th day of July, 1866, the following telegram was 
read in the Senate: 
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"Nashvaie, Tenn., July 19, 1866. 
Hon. J. W. Forney, 

Secretary United States Senate, 
Washington. 

We have fought the battle and won it, we have ratified the 
Constitutional Amendment in the House, 43 voting for it, eleven 
against it, two of Andrew Johnson's tools not voting. Give my 
respects to the dead dog of the White House. 

W. G. Brownlow." 

Tennessee was now admitted to its practical relations with 
the Union. Of its eight representatives four were for Johnson 
and four opposed ; all were Republicans. Of the two Senators, one 
— Judge David T. Patterson, — was a son-in-law of the President; 
the other, Joseph S. Fowler, was accounted an anti-Johnson man. 
The re-admission of Tennessee and the position to be taken by 
its Senators had an important effect upon the all-absorbing im- 
peachment proceedings which were to make the climax of the ad- 
ministration. 

In the fall elections of 1866, which were now approaching, 
the real issue was whether or not the seceding States should be 
re-admitted with Constitutions which denied the negro the right 
of suffrage. 

On the 28th day of August, 1866, Mr. Johnson, with a large 
escort, including Secretaries Welles and Randall and General 
Grant and Admiral Farragut, started on the memorable journey 
called "Swinging around the circle." 

The ostensible purpose of this journey was to attend the un- 
veiling of a monument to Stephen A. Douglas. Mr. Johnson 
made many speeches. Many of them were mere brawls, abusing 
Congress and many of its members in the most undignified ut- 
terances. It can fairly be said that he shocked the whole nation 
by his lack of dignity, the bitterness of his opposition and the in- 
tensity of his hatred. 

When he returned to the White House he had done himself and 
his cause irreparable damage. 

Many of the Northern States did not want negro suffrage 
forced upon themselves and were quite willing not to force it up- 
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on the South. This issue really changed to Johnson and anti- 
Johnson^ resulting in the overwhelming triumph of the anti- 
Johnson element. Practically all of the Northern States voted 
against his policies. Elections were held at this time in North 
Carolina, Arkansas and Texas ; the President's policies were there 
sustained. These States stood for the South. They apparently 
linked the South to Johnson and brought down on the South all 
the wrath which it was intended to visit upon Johnson. 

Two motions were made to impeach the President. The one 
by Loan of Missouri was ruled out of order; the other by Ashley 
of Ohio, was substantially as follows: 

"I impeach Andrew Johnson, Vice-President and 
Acting President of the United States, of high crimes and 
misdemeanors. I charge him with a usurpation of power 
and violation of law; 

In that he has corruptly used the appointing power; 
In that he has corruptly used the pardoning power; 
In that he has corruptly used the veto power; 
In that he has corruptly disposed of public property of 
the United States; 

In that he has corruptly interfered in elections, and 
committed acts which, in contemplation of the Constitution, 
are high crimes and misdemeanors." 
A committee was duly appointed to consider this resolution. 
It sat for many months seeking information everywhere. Mr. 
Johnson's private and public acts were investigated in great de- 
tail. 

This effort to impeach finally failed. 

The President's relations with the Secretary of War, Edwin 
M. Stanton, which had long been unpleasant, now became strain- 
ed to the breaking point. 

On the 5th day of August, 1867, the President addressed to 
Mr. Stanton the following note: 
"Sir: 

Public considerations of a high character constrain 
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me to say that your resignation as Secretary of War will be 
accepted. 

ANDREW JOHNSON, 
President of the United States." 
To which Mr. Stanton replied : 
"Sir: 

Your note this day has been received stating that 
public considerations of a high character constrain you to 
say that my resignation as Secretary of War will be ac- 
cepted. 

In reply I have the honor to say that public considera- 
ions of a high character, which alone have induced me to 
continue at the head of this Department, constrain me not 
to resign the office of Secretary of War before the next meet- 
ing of Congress. 

EDWIN M. STANTON, 

Secretary of War." 

The President well knew that any act of his removing Stanton 
would be accepted as a cause for impeachment if he deviated 
the least from the provisions of the tenure of office Act. 

He prevailed upon General U. S. Grant to accept the appoint- 
ment of Secretary of War ad interim and gave to him a letter 
-of authority to that effect. Mr. Stanton yielded to this and 
General Grant became Secretary of War ad interim on the 12th 
^ay of August, 1867. On the 11th day of January, 1868, the 
Senate refused to concur in the removal of Mr. Stanton. Gene- 
ral Grant delivered over the office to Mr. Stanton on the follow- 
ing Monday. 

There grew out of this a lengthy dispute between the Presi- 
dent and General Grant, the President claiming that General 
Grant had agreed not to surrender the office to Mr. Stanton. 
The President unquestionably desired a decision of a court of 
competent jurisdiction as to his right to remove Mr. Stanton 
without the concurrence of the Senate, but General Grant's ac- 
tion frustrated this purpose. The President then determined to 
displace Mr. Stanton. 
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On Thursday, the 13th day of February, 1868, the President 
appointed General Lorenzo Thomas, Adjutant General of the 
Army, to be Secretary of War ad interim. Mr. Stanton asked 
time to consider whether or not he would surrender the office. 
Being advised by influential members of both Houses of Congress, 
he declined to surrender the office. 

He and his friends caused General Thomas to be arrested. 
The President sought earnestly to have the cause brought on 
for trial. General Thomas's bondsmen surrendered him and 
asked for a writ of habeas corpus. This was denied but the 
prisoner was released, thus ending the law case. 

The fact that the President had attempted to remove Mr. 
Stanton caused the greatest excitement in official circles of 
Washington. The President had now done exactly what it was 
supposed would work his impeachment as a matter of law. There 
was frreat rejoicing that a way had been found to rid the coun- 
try of the unpopular incumbent of the Presidential office. 

The tenure of office Act must now be examined. 

When this bill was first considered in the Senate an exception 
was written into it whereby cabinet officers were exempt. 

Finally in conference this exception was withdrawn and the 
bill as passed contained the following proviso : 

"Cabinet officers shall hold their offices respectively for 
and during the terms of the President by whom they may 
have been appointed, and for one month thereafter, subject 
to removal by and with the advice and consent of the Sen- 
ate." 

It was freely stated in debate that this would not apply to 
any of President Johnson's cabinet who had been appointed by 
President Lincoln, for they were not then serving in the term of 
the President by whom they were appointed. Senator Sherman 
was one of the Senators who so construed this Act. 

When this bill reached the President he laid it before the Cab- 
inet, every member of which pronounced it unconstitutional. Mr. 
Stanton was probably more emphatic in so denouncing it than 
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any of the rest. He was requested to write the veto message. 
He pleaded physical disability, but the message is attributed to 
Mr. Seward and Mr. Stanton. 

Congress passed the bill over the veto without the least hesi- 
tation. At the same time the Reconstruction Act received the 
same fate. 

By the tenure of office Act it was made "a high crime and 
misdemeanor" to remove an officer contrary to its terms. 

This language was used, of course, so as to bring the Act in 
the very letter of the Constitution ; and to remove, as to that mat- 
ter at least, the doubt over the meaning of the words "high 
crime and misdemeanor" as used in the constitutional provisions 
which provide for the impeachment of a President. 

On March 24, 1868, impeachment was voted by the House. 
One hundred and twenty-six (126) voted in the affirmative, 
which included every Republican save one, who was paired; the 
negative vote was forty-seven. Every negative vote was a Dem- 
ocrat, including every Democrat in the House save the one paired 
with the Republican. 

The Senate was more than three-fourths Republican. The 
vote in the House showed that the Republican party was a unit 
in its purpose to impeach the President. As it required only 
two-thirds of the Senate to impeach and three- fourths of that 
body were Republicans, the President seemed to be in great 
peril. 

On the 29th of February the eleven articles of impeachment 
were agreed upon, the first, second and third dealing with the 
order of removal of Mr. Stanton and letter of authority to Gen- 
eral Thomas; the next five charging a conspiracy between the 
President and General Thomas to hinder and delay Mr. Stanton 
in the work of his office and to seize by force the property of the 
United States and to prevent and hinder the "tenure of office" 
Act. The ninth article was based upon the same facts, but 
charged an attempt to obtain the moneys appropriated for the 
War Department; the tenth article charged the commission of 
a high misdemeanor on the part of the President in that he had 
expressed the opinion that the Act was unconstitutional; the 
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eleventh article seemed to be made up of the gist of all the other 
articles and it also took notice of some utterances of the Presi- 
dent in his speeches "made while swinging around the circle." 
These articles were presented to the Senate on the 4th day of 
March, 1868. 

On the evening of the fourth of March, the same day on which 
the Articles of Impeachment were presented to the Senate, the 
Chief Justice, who was to preside over the Senate in the im- 
peachment trial, gave a reception. Those assembled were great- 
ly astonished when about midnight the doors were thrown open 
and the President of the United States was announced. The 
next morning the Senate was organized and Mr. Justice Nelson 
administered to Mr. Chief Justice Chase an oath as though he 
were a member of the Court; in turn the Chief Justice adminis- 
tered the oath to each member of the Senate "to do impartial 
justice according to the constitution and laws." When the name 
of Benjamin F. Wade is reached he comes forward to be sworn. 
Senator Hendricks protests that Senator Wade can not properly 
sit as a member of the Court, for being next in succession to the 
present Chief Magistrate he is not free from bias. The ques- 
tion is not determined, Mr. Wade takes the oath and finally votes 
against the President. 

On Friday, the 13th of March, the Court reassembled. The 
Sergeant at Arms called "Andrew Johnson" in a loud voice three 
times; there was no response. The President's counsel, how- 
ever, came into Court. They were Henry Stanberry, Benjamin 
R. Curtis and Thomas A. R. Nelson, afterwards supplemented 
by William M. Evarts and W. S. Groesbeck. Hon. Jeremiah S. 
Black was announced as one of the President's counsel. It was 
expected that he would probably take the leading part, but a 
peculiar complication arising over an international claim affect- 
ing the rights of Mr. Black's clients, he retired from the case. 
Mr. Curtis has recently retired from tjie Supreme Court. Mr. 
Stanberry in great loyalty to his chief had just resigned from the 
Attorney General's office to take part in this trial. Mr. Nelson 
was the President's personal counsel from Tennessee. 
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The managers of the impeachment on the part of the House 
were Messrs. Stevens, Butler, Bingham, Boutwell, Wilson, Wil- 
liams and Logan. 

At no time during the trial did the President make personal 
appearance in the Senate. Upon the entering of their appear- 
ances, the counsel for the President moved for time to file an 
answer and to prepare the evidence. The Senate was in little 
mood for delay, but adjourned until March 30th. 

The Court assembled in pursuance to adjournment; the nation 
hung with intensest interest on every word; the House attended 
in its full membership each day ; the full Senate was on hand ; the 
diplomatic corps was present; the fashion of the Capital was 
there; the actors on the great stage held the world as an audi- 
ence. 

It was now to be determined whether the President of the 
new Republic would be impeached; whether or not the Constitu- 
tion of the country could stand the greatest strain of its exist- 
ence, 

Benjamin F. Butler arose to make the opening address for the 
Government. He was perhaps more generally detested by South- 
ern people than was any other man living at that day. He had 
been a Democrat, had voted for Jefferson Davis in the Conven- 
tion of his party as its candidate for President. 

He sought earnestly to prove that the Senate was not a Court; 
that it should not be organized as a Court; that members could 
sit in the impeachment trial though they would have been dis- 
qualified as judges or triors. 

He strove to show that "a high crime and misdemeanor" could 
be any serious misconduct though it did not amount to any crime 
at all. 

The serious facts in the case were never in real controversy; 
the questions involved were really questions of law or of politics. 

The Senate early showed its distrust of Mr. Chief Justice 
Chase by overturning most of his rulings and then holding that 
he could only express opinions on the admissibility of evidence, 
the Senate being the real judge. 
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Through tedious detail the Government proved the facts which 
all the world knew. 

When the Government had closed, the defense was stated by 
Mr. Curtis. His language was clear, the whole argument pre- 
sents scarcely a surplus word; his incisive analysis gave strength 
to his client's cause which was never overcome by the Govern- 
ment. 

He sought to show that Mr. Stanton was not within the terms 
of the tenure of office Act; that he was not appointed by Mr. 
Johnson but by Mr. Lincoln; that Mr. Johnson was serving his 
own term and not Mr. Lincoln's; that the Act was unconstitu- 
tional ; that the President had committed no "high crime" or mis- 
demeanor. 

The argument is not to be followed here; but we may safely 
say that Mr. Curtis made sure his claim to fame as a great lawyer 
and did his client a master's service. 

The evidence for the President then proceeds. It is attempted 
to show that Mr. Stanton had advised the President that the law 
was void because unconstitutional. The Chief Justice rules that 
it is admissible, but the Senate rejects it. This causes something 
of a revulsion of feeling throughout the country. 

The evidence for the President is only a putting into the rec- 
ord of that which the world already knew. The arguments pro- 
ceed; these are closed on May 4th and the Senate adjourns until 
Monday, the 11th, as the day for deliberation, the following day 
for voting. The Capitol is alive with delegations from all parts 
of the country who come to influence Senators to vote for im- 
peachment. Congressional delegations are organized to impor- 
tune and to demand. A fair illustration of this may be seen in 
the experience of Senator Henderson of Missouri. 

On the morning of the 12th Henderson receives a note signed 
by five of the members of the Lower House from Missouri, de- 
manding him to vote for impeachment on at least one article or 
to refrain from voting. 

On May 13th he receives a telegram from E. W. Fox of St. 
Louis, as follows: 
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"There is intense excitement here. Meeting called for to- 
morrow night. Can your friends hope you will vote for the 
eleventh article.^ If so, all will be well." 
To this he replied: 

"Say to my friends that I am sworn to do impartial jus- 
tice according to law and evidence, and I will try to do it 
like an honest man." 
It was known that there were thirty-one Senators who 
would certainly vote for impeachment. Thirty-six were 
needed. 

The Chairman of the Congressional Committee sent broad- 
cast the following telegram: 

"Great damage to the peace of the country and the Re- 
publican cause if impeachment fails. Send to your Senators 
public opinion by resolutions, letters and delegations." 

The General of the Army was very active and the Capitol 
was crowded with army officers who sought to carry the pro- 
ceedings to conviction. 

The greatest efforts were made to induce expressions from the 
Senators. Finally it became known that thiry-five Senators 
would vote for conviction, leaving but one more vote necessary. 
The final stand seems to have been made to procure Edmund G. 
Ross, of Kansas, to declare himself. 

For a week his every movement was watched. His every ut- 
terance weighed. His habits were discussed. 

A caucus is held and Senator Pomeroy, also of Kansas, is 
delegated to get an expression. This does not result satisfac- 
torily. 

On May 14th Ross receives the following telegram: 

"Kansas has heard the evidence and demands the convic- 
tion of the President. 
(Signed), D. R. ANTHONY, and 1,000 Others/' 

On May 16th Ross replied to the message that he had taken 
oath to do impartial justice and would do it. 
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Before the day was done Anthony replied, a part of which is: 

"Kansas repudiates you as she does all perjurers and skunks." 

Finally at high noon on Saturday, the 16th day of May, the 
Chief Justice again calls to order the Court of Impeachment. 
Again the whole nation is at intense tension, the world looks on 
with the deepest concern; the galleries are again filled with the 
flower of fashion and the diplomats attend as though upon a gala 
occasion; the House of Representatives comes in, the managers 
of the impeachment are there, the counsel for the President take 
their accustomed seats, but the man of the hour whose fate is to 
be determined beyond appeal is absent. 

The Senate takes orders and determines to vote on the last 
article first. 

Mr. Edmunds moves that the Senate proceed to judgment. 
Fessenden, of Maine, moves that it be delayed for a time that 
Grimes, who is ill, may come. Reverdy Johnson announces that 
Grimes will soon be here, and as he speaks the doors open and 
the faint and pale Senator is fairly borne to his seat. 

The High Court is full. 

The roll call is ordered. A nation holds its heartbeats. The 
derk calls: "Mr. Anthony." The Chief Justice stands and says: 
"Mr. Senator Anthony, how say you.^ Is the respondent, 
Andrew Johnson, President of the United States, guilty or 
not guilty of a high misdemeanor as charged in this ar- 
ticle.?" 

The call proceeds until the name of Fessenden is reached. He 
dispels the last hope of those who had entertained a lingering be- 
life that he might vote with the Government. 

Fowler, of Tennessee, who had been elected as a friend of 
Parson Brownlow and who stood uncommitted, was next called. 
His vote is given in so low a voice as to be misunderstood and 
at first it is accepted as a vote of guilty, but in a strong, clear 
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voice as though to dispel a doubt he records himself as voting 
"not guilty." 

The roll proceeds, the name of Henderson is reached and 
passed. His vote is recorded for tjie President; the efforts to 
influence him have failed. The roll proceeds without change 
from the anticipation of those who had watched the course of the 
procedure. The name of Ross is reached. Excitement is again 
intense. There is no sound save that of the Chief Justice as he 
pronounces the solemn question. 

Senator Ross votes in a steady voice full of self-possession — 
"Not guilty." He thereby acquits the President but makes him- 
self an outcast in politics and forces himself into a condition 
worse than exile from the State that had honored him with higli 
office. (Dewitt*s Impeachment and Trial of Andrew Johnson.) 

The rest is but a form, the world already knows the necessary 
result. The President's faithful bodyguard rushes from the 
Capitol to tell him of his victory. 

I will not undertake to trace the trial through its adjournment 
and second vote, in which there was no change of result. 

The administration draws to a close. Johnson refuses to see 
General Grant inaugurated. He leaves for his home in the 
mountains of East Tennessee while the world looks upon him as 
an outcast. 

He seeks again the suffrage of his people as a candidate for 
Congress from the State at large and is defeated; he seeks to 
be elected to the Senate and fails by one vote; he is finally re- 
elected to the Senate in January, 1875. 

He took his seat on March 4th, just six years after he had left 
the White House. When he had taken the oath of office he went 
to his seat, receiving the congratulations of many of those who 
were now present; he looked for the nineteen who were to him 
immortal; he found none but McCreery, of Kentucky; Trumbull, 
Fessenden, Henderson, Ross and all the others had been sent 
into political retirement on his account, some of them to rest un- 
der the cloud of suspicion for the balance of their days. 

He made but one speech, which was an attack on General 



PAPER BY ROBERT C. ALSTON 155 

Grant's administration. He returned to his home and then to 
his daughter's house in Carter county, Tennessee, where he died 
July 31, 1875. 

In reviewing this remarkable career we find the most unex- 
pected results. 

An apprentice, he becomes a President. 

A Southerner and a slaveholder, he opposes secession. 

A Senator in the United States Congress, representing a State 
which has declared itself out of the Union. 

A Democrat, he becomes a necessary factor to Republican 
success. 

He becomes the head of those whom he has most opposed. 

He is President of the United States while it refuses to recog- 
nize that his State is within the Union. 

He shocks the North by his threats of proscription to the 
South, yet disappoints them by his leniency. 

He seeks to aid the South in some respects, but his very name 
becomes a millstone about its neck. 

He was condemned for opposing the Freedman's Bureau Act; 
the Reconstruction Act; the Tenure of Office Act; the Civil 
Rights Act; yet time has shown him right in all of these. 

He went into office on the support of the North ; he finally had 
no support save that of the South, and the South supported him 
without love and often in the deepest animosity. 

There may have been better or worse characters than Andrew 
Johnson, but his has no parallel. 

Today we contemplate the era of reconstruction with all its 
attendant evils in the Capitol on the steps of which the bronze 
star, planted by the loving hands of patrotic women, marks the 
place where Jefferson Davis stood to take the oath of office as 
President of the Confederate States of America. 

What a welling tide of feeling flows over us as the memory of 
that day and its consequences come back! 

It is well nigh fifty years since the days when this proud 
State was made a part of the wonderful pawn which was played 
for in the times of which I have spoken. Long ago the guns to 
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which Fort Sumter struck her flag were mounted on Charleston's 
beautiful battery to keep silent guard o'er a sacred past. I am 
reminded of an incident which occurred when I was a student at 
your University. 

One morning General Henry D. Clayton, the President of that 
institution, came into the chapel to address the cadets. He had 
drawn a Major General's sword with gallant record in behalf of 
the Confederate States, had held in honor .the scales of justice 
over a great circuit for years, and was soon to hallow his labors 
with his life. 

I remember the earnestness with which he admonished us^ 
**Young men, take your bearings." 

Let this great State stop today and, in honor of the men and 
women who in those days gave to her all that human sacrifice 
knows, take her bearings. 

Look back over the course which has been traversed. You 
find your magnificent State grown from poverty to wealth; her 
mountains give forth an abundance of raw material; her factories 
are the pride of a nation; her fields yield rich harvests to con- 
tented labor, and her people are moving forward to fulfill the 
destiny of the Anglo-Saxon race. 

A magnificent history urges her forward to a greater heritage ; 
a past full of achievement fills her with inspiration for the tasks 
yet to be done. 

I have always liked to say with Sir Walter Scott: 
'■Breathes there the man with soul so dead, 
Who never to himself hath said. 
This is my own, my native land." 

I watch with eager heart each step by which your great State 
mounts higher and higher in the esteem of the nation, coming 
nearer and nearer to fiulfill the magnificent destiny of a great 
Sovereignty. Her grandeaur is my pride; and it is with un- 
bounded affection that I say to you today, 

"This is my own, my native land." 



REPORT OF COM, ON JUDICIAL ADMR. ETC, 157 

REPORT OF THE COMMITTEE ON JUDICIAL ADMIN- 
ISTRATION AND REMEDIAL PROCEDURE. 

By John Anderson, Chairman. 

Wle have had in mind many suggestions which could well be in- 
corporated in this report^ but have omitted some of them^ thinking 
that they would be treated by other committees^ especially, the 
question of uniformity in the labors of the trial judges, which 
will doubtless be dealt with by the Committee upon "Distribution 
of work of nui prius courts." 

Trial courts should, when practicable, set a time for hearing 
and settling pleadings before the case is placed upon the jury 
docket. It seems an absurdity to keep from 24 to 36 jurors in 
the courthouse, at an expense to the counties, for hours and 
sometimes days, listening to lawyers arguing and wrangling over 
special pleadings. This rule may not be practical in some of the 
circuits where there is a limited time to get from one county to 
another, but it is practical in the city, and law and equity courts 
with lengthy terms and unlimited time, and should be observed. 
It is reported that some of the trial judges give, as a reason for 
the non-observance of such a rule, the fact that they do not like 
to try a case by piecemeal. It strikes your Committee that the 
pleasure or convenience of the judge is of less importance than 
the convenience of the public, or the draft upon the State and 
County treasuries. 

We should cut down the time for presenting and signing bills 
of exceptions in criminal cases, to thirty days. As it now is, 
the defendant has 90 days, and the judge an additional ninety 
days, for signing and filing the same; and in the meantime there 
may be a call of the appellate division to which the case belongs 
— thus causing a delay frequently of nearly a year between the 
trial, and getting the case to the appellate court. 
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Workman's Compensation Act, 

It is but a question of time when Alabama will have such a 
law, and the sooner it comes, the better for the employer and the 
employee, as well as the courts. Plaintiffs have lost many meri- 
torious cases because of slight contributory negligence, as the 
comparative negligence doctrine does not exist in this State; and 
on the other hand, there has been a want of uniformity in the 
size of the verdicts, where there was a recovery, sometimes sev- 
eral thousand dollars being awarded for a sprained ankle, and 
then, only a few hundred dollars, for a lost limb or a broken 
neck. A wise workman's compensation act can be made to 
operate in the nature of an insurance, with a fixed standard as to 
the amount, and the adjustment of the claim, without a burden 
to the courts or to the parties. As to whether such a law should 
exclude the present Liability Act, or be cumulative therewith, is 
a question for the Legislature ; but in any event it will be a great 
relief to the courts and tend to promote an equitable adjustment 
of claims for personal injuries between employer and employee. 
The last act adopted by the State of New York on this subject 
seems to be a wise and complete one. 

While the adoption of such a law is a legislative question and 
pertains to a subject upon which you have a special committee, 
yet the enacment of same would tend to relieve the courts of 
many burdensome and tedious trials, and therefore affect judicial 
administration, and which fact affords this Committee an excuse 
for alluding to same. 

Simplify Procedure, 

There should be such a change in our legal procedure as would 
not only enable trial courts to arrive at just results expeditiously, 
but would enable the appellate court to pass upon the merits of 
the controversy, rather than upon the action of the trial judge. 
In giving or refusing some special catch charge, or in ruling upon 
a multiplicity of pleas, as required under the present system, but 
which questions could be eliminated without affecting the real 
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merits of the controversy. Shortening the road to Right and 
Justice should not destroy the science of the profession, as 
science and ability can better be utilized in trying cases upon 
merit than in trapping the trial court. Moreover, if there is a 
conflict between skill and right the former should yield to the 
latter. We do not think, however, that a simplification of our 
system will destroy the law as a science, or weaken the high 
standing of our lawyers. We have been told that many of our 
old lawyers were very averse to the adoption of code^forms, con- 
tending that it would ruin the profession and make the practice 
of law a cheap trade rather than a skilled profession; yet who 
would now exchange the statutory action in the nature of eject- 
ment for the common law fiction, which, during the past decade, 
had but one advantage over the statutory form, which was that 
it enabled a plaintiff to hedge against proof of adverse possession 
of another, when one of his deeds was executed; and even this 
advantage has been made unnecessary by the present Code, which 
preserves the conveyance even if there was an adverse posses- 
sion. 

We should have additional forms covering cases and subjects 
not now provided for, with perhaps a bill of particulars, thus do- 
ing away with the necessity or practice, of a score of counts, in- 
forming the defendant of twenty grounds of complaint and not 
informing him which one the plaintiff expects to prove or upon 
which he expects to recover; thereby causing the defendant to 
resort to at least a dozen special pleas to each count, to say 
nothing of numerous grounds of demurrer of the parties, res- 
pectively, to the different counts and pleas, followed up by forty 
or fifty replications or rejoinders. Then when the case reaches 
the appellate court we find from 1 to 750 assignments of error 
as to rulings upon the evidence and as to the giving or refusal 
of special charges. 

Repeal or modify section 5364 of the Code, which deals with 
special charges. Prescribe by statute, or authorize the courts by 
rules to formulate, an issue upon the merits of the case, without 
weaving a net for the trial judges in order to trap them as to 
some ruling upon an issue which did not go to the merit of the 
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cause and which should never have been injected into same. 
When this is done the ends of justice can be met, causes can be 
tried in the nisi prius courts in one third the time it now re- 
quires, and should the case go to the appellate court the meritor- 
ious questions, only, need be considered, and the conclusion can 
be expressed in a short and well considered opinion, instead of 
one devoting page after page to stating why the demurrer should 
have been sustained to the plaintiff's 8th replication to the de- 
rendant's special plea 18, and why the demurrer to rejoinder J 
CO plaintiff's replication 20 to defendant's 17th plea to count G 
should have been sustained; that charge Y should have been 
given and why it was not duplicated by the 143 charges which 
Iiad already been given for the party requesting said charge Y. 

It seems to be the desire of the present Supreme Court to rid 
the State of many of the technical obstructions which stand in 
the way of a speedy and final decision of cases upon their merit, 
without invading the legislative department; but it cannot up- 
root legal principles or change the construction of statutes re- 
enacted as previously construed, though the vice of same may be 
due to the "training of the vine" in the first instance. 

With the special-charge evil removed, we would have little or 
no trouble in actions of ejectment, detinue, and the trial of the 
rights of property, and if these actions can be properly and 
justly tried on one issue, or a single count or statement by the 
plaintiff, and a general denial by the defendant, why can't this 
sensible but simple method be extended to other actions ? 

Our equity system of pleading and practice is plain and sim- 
ple, yet you will find the Alabama cases upon this subject gen- 
erously cited and universally followed by the text-writers and the 
courts. Nor can it be said that the chancery practice in Ala- 
bama is a trade instead of a science, or that the successful chan- 
cery lawyers are less skilled than those who practice the art of 
catching their adversary upon some special plea in an action at 
law, or the trial court, through the peculiar wording of a special 
charge. 
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On the other hand many of the technical rulings by our courts^ 
which have brought about criticism at home and abroad^ and 
which have appeared inconsistent^ have been superinduced by a 
slavery to a complicated system which could be changed by a few 
simple statutes^ the enactment of which must and should be 
brought about through the patriotic and disinterested effort and 
influence of the lawyers of Alabama. 



— 11 
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REPORT OF COMMITTEE ON LEGAL EDUCATION 
AND ADMISSION TO THE BAR. 

By Lawrence H. Lee^ Chairman. 

It would not be fair to a majority of your Committee on Legal 
Education and Admission to the Bar to characterize the follow- 
ing report as the report of the committee. Correspondence with 
the committee failed to elicit from a majority of the members any 
suggestions to be embodied in the report, and hence the views 
that follow are largely those of two members only. 

It seems to be conceded that the standards should be raised, 
but there is quite a contrariety of opinion among the members of 
this Association as to how best to go about it. 

The educational section of the American Bar Association has 
laid down two propositions as axiomatic. 

(1). Examinations for admission to the bar should be con- 
ducted in each state by a board to be appointed by the highest 
Appellate court. 

(2). A law diploma should not entitle the holder to admis- 
sion to the bar without examination by this board. 

These propositions they say are beyond the domain of present 
day argument. Two members of your committee agree with 
them, while two do not, as to the second proposition, and the fifth 
member has not expressed an opinion. 

A glance at our statutory system discloses that Alabama is one 
of the very few states in the Union without any educational 
-qualification, as any person who is a citizen of the United States, 
and a resident of Alabama, and who possesses the moral re- 
quisites, may study law and apply for admission, however de- 
ficient he may be in rudimentary education. 

It is therefore recommended that the statute be so amended as 
to require that all applicants for admission to the Bar shall, be- 
fore being permitted to stand an examination for license to prac- 
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tise, be required to satisfy the Board of Examiners that he or 
she possesses at least a high school education^ or its equivalent^ 
141/^ education units. This to be done under regulations to be 
prescribed by the Board of Examiners. 

Our statute requires a pursuit of the study of law for not less 
than eighteen montHs. It is recommended that this time be in- 
creased to at least twenty four months^ and that the pursuit of 
such studies be carried on in the office or under the direction of 
some reputable lawyer. That the applicant file with the Board 
of Examiners notice of his intention to enter upon the study of 
law, giving date and name of lawyer in whose office he expects 
to pursue his studies, and also file notice of any change in resi- 
dence or office. That the chairman of the Board of Examiners 
record such notices in a book to be kept for that purpose, or 
shall have pursued the study to diploma in some approved law 
school. 

Without intending to indulge in any criticism of the Univer- 
sity Law School, it is recommended that if admissions to the bar 
on diploma from the school is to be continued in force, the au- 
thorities institute as early as practicable a three year course in 
instruction, and that more attention be given to the practical ap- 
plication of our system of pleading and practice. 

It is further recommended that before being permitted to take 
the examinations to practice law the applicant be required to 
furnish to the circuit judge or chancellor the certificates of three 
reputable citizens, two of whom shall be reputable lawyers, and 
the other a reputable citizen, stating how long they have known 
the applicant, when and under what circumstances, and that he 
is possessed of a good moral character. 

It is further recommended that if an applicant is found cheat- 
ing, or has falsified the certificates, that he is debarred from 
standing the examinations, or if he has stood such examinations 
successfully, that he be denied license and not permitted to again 
take the examinations. 

It is further recommended that before an applicant be permit- 
ted to take the examination he either be resident citizen of the 
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state, or prove his intention personally to maintain an office in 
the state for the practice of law. 

It has been suggested that the Board of Examiners should 
be composed of the members of the faculty of the University 
School of Law, and one competent attorney, to be appointed by 
the Chief Justice, and the examinations conducted by this board 
at stfch times as the mid-term and final examinations of the school 
are conducted, and that admissions to the bar be based upon a 
certificate from this board, whether the applicant be a student 
or not of the school. This suggestion may serve to equalize the 
requirements of admission and solve the much mooted problem 
of diploma admission. 
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SOME OF THE PERNICIOUS INFLUENCES OF THE 

COMMON LAW STILL EXISTING IN OUR 

LAW OF INHERITANCE. 

By Wm. M. Blakey. 

We all remember with what great veneration in our early days 
as law students we regarded the Common law of England. 

When we found a statement either in a text book or in a re- 
ported case that at common law the rule was thus and so, we 
felt that there was no room left for argument. 

If the common law laid down a rule of action or established 
a right of property, the rule so laid down or the right so estab- 
lished was sacred because the same flowed from an inspired 
source. 

As we grow older we learn to reason out things for ourselves 
and we lose to a large extent that feeling of veneration which we 
felt for the wisdom of the ancients and we test the ancient rules 
by the light of modern ideas and modern civilization. 

Notwithstanding this tendency of the modern lawyer and the 
modern law maker to reason out a subject for himself and to try 
and adjust the laws to fit modern ideas and conditions, there still 
remain in our statutes juany instances in which the ancient com- 
mon law has so moulded the minds of the law makers that its 
impress is readily observed in many of the laws on our statute 
books. 

It is the purpose of this article to deal with only one class of 
these laws, viz : the inequalities which are still permitted to exist 
in our laws of inheritance so far as concerns husband and wife. 

Under the common law the wife was practically a non-entity, 
she was little more than a chattel, she was to all intents and pur- 
poses the property of the husband; he was entitled to her ser- 
vices and to her earnings. What belonged to her was his, and he 
could dispose of it as he saw fit. 
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See opinion of Stone, C. J. in Strous v. Leipf, 101 Ala. p. 439. 

It would hardly be expected that under these conditions fair 
treatment would be given her in the division of his estate. 

The lands which the husband owned were in many instances 
held by grace of the crown; he could be of service in the army, 
and by reason of that fact was a valuable asset to the sovereign; 
but the wife could render no such service and for that reason the 
only provision to be made for her in the event of her husband's 
death was one due to public policy which required that she 
should not become a public charge. 

Under the circumstances she was given a right of dower for 
life in one third of her husband's lands and a small portion of his 
personal property, practically as a matter of charity. 

On the other hand the husband being a superior being and 
capable of rendering service to the king was given as his share 
of his wife's estate the use of the entire realty for life provided 
issue was born of the marriage, and one half of the personal 
property absolutely. 

If we notice our statutes today we will see very little change 
in them from the provision of the common law. 

It is true that the husband is given the right of tenancy by 
courtesy in the entire real estate regardless of the birth of issue, 
but he is still given his one half of the personal property abso- 
lutely. 

The wife on the other hand is still confined to her right of 
dower in one third of the lands and is given a child's part of the 
personal property, not to be less however than one fifth or in 
cases of death without issue we are generous enough to give her 
all of the personal property, and a dower in one half of the 
lands, but what we so generously give with the one hand we take 
away with the other by the provision in our statutes that if she 
have a separate estate of her own which is equal to or greater in 
value than the value of her share of the personal property and 
seven years rent of the dower interest she shall not be entitled to 
dower or distribution in her husband's estate. Or if the separ- 
ate estate is less in value than her share of the personal prop- 
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erty and the seven years rent of the dower interest than her 
dower and distributive share are to be reduced by the amount 
of the value of her separate estate. And our Courts have gone 
so far as to hold that policies of insurance on her husband's life 
which are payable to her and which she collects after her hus- 
band's death are a part of her separate estate and must be de- 
ducted from her dower and distributive share in his estate. On 
the other hand no penalty is imposed upon the husband for 
owning property at the time of the death of his wife. 

In the name of justice I ask why should these inequalities be- 
tween the spouses be permitted in a civilized age when the rea- 
sons which gave them existence under the English Common law 
have long since passed into oblivion. 

The marriage relation under our modern laws is one of con- 
tract, and is generally considered as a partnership, and if this 
be true are not both parties to the contract entitled to equal 
rights. Under our present system of laws, the part of the mar- 
riage ceremony which reads "with all my worldly goods I thee 
endow" is a farce, a snare and a delusion. 

It is frequently the case that the wife instead of being a mere 
aid in the conservation of the family resources is an equal pro- 
ducer with the husband; she helps in the store, the office and the 
shop and her weekly or monthly earnings go into the general 
treasure and helps to pay for the property the title to which is 
as a matter of family convenience taken in the name of the hus- 
band, but when he dies she finds that the rights of the surviving 
wife are precious few. 

Have we not existed as an independent nation long enough to 
throw off the influence of a system of feudal laws which never 
had any just excuse for an existence and which have long out- 
lived any useeful purpose which it may have been thought gave 
them the right to their being, and to so remodel our laws of in- 
heritance as to do equal justice to both parties to the marriage 
contract by providing that their rights each in the respective es- 
tates of the other shall be more nearly equal. 
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REPORT OF THE COMMITTEE ON LEGISLATION. 

By R. C. Brickell^ Chairman. 

To the Alabama State Bar Association: 

Your committee on Legislation required by the by-laws of this 
Association to report bills or joint resolutions for the purpose of 
carrying into effect its recommendations as to changes in our sta- 
tutory laws or amendments thereto, beg leave to report that they 
have prepared and attached hereto such bills upon the matters 
specially referred to it at the last meeting of the Association, and 
recommend that these bills be approved by the Association, and 
referred to the Committee on Legislative Enactment with in- 
structions to press their passage by the Legislature. 

An act to be entitled an act "To prescribe the time within 
which proceedings for the disbarment of an attorney-at-law must 
be begun." 

Be it enacted by the Legislature of Alabama, 
Section 1. That all proceedings in any court of this state to 
disbar any attorney authorized to practice law in this state must 
be begun within three years after the act made the basis of such 
proceedings shall have been committed. 

Sec. 2. That all laws and parts of laws, either general, spec- 
ial or local, in conflict with this act be and the same are hereby 
repealed. 

An act to be entitled an act "To Amend Section 2995 of the 
Code." 

Be it enacted by the Legislature of Alabama: 
That Section 2995 of the Code be amended so as to read as 
follows : 
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Section 1. The Alabama State Bar Association or the Cen- 
tral Council thereof has authority to institute and prosecute or 
cause to be instituted and prosecuted in the name of the State 
of Alabama the proceedings herein prescribed for the suspension 
or removal of an attorney. Provided, however, that when such 
proceedings are instituted by said Bar Association or its Central 
Council, no security for costs shall be required to be given, nor 
shall said Association or the Central Council or the members 
thereof, be liable for costs if the proceedings instituted by it are 
not sustained. 

An act to he entitled an act "To Regulate Rppeals in Criminal 
Cases/' 

Section 1. Be it enacted by the Legislature of Alabama: 

That all appeals from a conviction in a criminal case shall 
be taken by filing with the clerk of the court in which the con- 
viction was had of a statement in writing signed by the party 
convicted, or by his attorney, to the effect that he desires to 
appeal from such conviction to the Supreme Court or Court of 
Appeals as the case may be, which statement shall be filed with 
such clerk within thirty days after sentence is pronounced by 
the court, and not afterwards. 

Section 2. That all bills of exceptions in criminal cases shall 
be prepared or may be established as in civil cases, except as 
provided in this act. 

Section 3. That all bills of exceptions in criminal cases must 
be presented to the trial judge within thirty days after sen- 
tence has been pronounced by the court, and the true date of the 
presentation of the bill of exceptions must be endorsed thereon 
by the judge, and the bill of exceptions must be signed by him 
within thirty days after the presentation thereof to him, and the 
judge must file said bill of exceptions in the clerk's office as 
soon as signed by him. ' 

Section 4. That where notice has been given for an appeal 
as hereinabove provided, and no bill of exceptions has been filed 
with the clerk of the court within sixty days after sentence has 
been pronounced, it shall be the duty of the clerk to immediately 
prepare a transcript of the record in such cause and forward the 
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same to the Clerk of the Supreme Court or the Clerk of the 
Court of Appeals, as the case may be, by the first Monday after 
the expiration of twenty days thereafter, or if a bill of excep- 
tions is filed with him, within sixty days after sentence pro- 
nounced, then to forward to the Clerk of the Supreme Court or 
the Clerk of the Court of Appeals, as the case may be, a trans- 
cript of the record is such cause by the first Monday after the 
expiration of twenty days from the date said bill of exceptions is 
filed in his office. 

Section 5. That all calls of divisions in respect to criminal 
cases be and they are hereby abolished, and all criminal cases 
shall be submitted to the court to which an appeal is taken on the 
second Thursday after the transcript of the record shall have 
been filed with the Clerk of the Supreme Court or the Clerk of 
the Court of Appeals, if the court be then in regular session, 
otherwise the first Thursday thereafter upon which said court 
is in regular session; provided, the court may by agreement, or 
for good cause shown to it, pass or continue said cause. 

Section 6. That unless a transcript in a criminal cause is 
filed with the clerk of the court to which the appeal is taken in 
accordance with the provisions of this act, the appeal shall 
be dismissed unless good cause is shown to the court by aflPidavit 
or affidavits not later than the Thursday on which it should be 
submitted, why said transcript was not filled by the time herein 
provided, which such affidavit or affidavits shall have been sub- 
mitted to the Attorney General not later than the Monday pre- 
ceding. 

Section 7. That in all criminal causes wherein the State is 
the appellant, the notice of appeal may be given either by the 
Attorney General or by the Solicitor prosecuting said cause and 
such appeal shall be subject to all the provisions of this act. 

Section 8. That all laws and parts of laws either general, 
special or local in conflict with the provisions of this act be and 
the same are hereby repealed. 

A BILL to be entiled an act "To amend Section 5364 of the 
Code of 1907." 
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Section 1. Be it enacted by the Legislature ^f Alabama', 

That Section 5364 of the Code of 1907, be and the same is 
hereby amended so as to read as follows: 

Sec. 5364. Charges moved for by either party must be in 
writing, and must be given or refused in the terms which they 
are written, and it is the duty of the Judge to write 'given' or 
'refused,' as the case may be, on the document, and sign his name 
thereto, which thereby becomes a part of the record ; and charges 
which are given must be taken by the jury with them on re- 
tirement, and those refused must be retained by the clerk. Pro- 
vided, that whenever any such special charges are moved for by 
either party, and an appeal is taken from the judgment rendered 
m such case, not only the charges refused to the party appeal- 
ing, but also the charge given at his request, and the general 
charge of the court must be incorporated in and form a part of 
the bill of exceptions, and unless such given charges and the 
general charge are incorporated in the bill of exceptions, the 
cause shall not be reversed upon appeal for the failure to give 
such refused charge unless the court to which the appeal is taken 
be of the opinion, after considering such refused charge in con- 
nection with the general charge of the court, and the charges 
given by the court, that such refused charge asserts a correct 
proposition of law, applicable to the case, which was not suffi- 
ciently covered either in the general charge of the court, or in 
the charges given at the request of the party appealing. 

Sec. 2. This act shall apply to all causes both civil and crim- 
inal, and all laws, general, special, or local, in conflict with the 
provisions hereof, be and the same are hereby expressly re- 
pealed. 
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REPORT OF SPECIAL COMMITTEE ON DISTRIBU- 
TION OF WORK OF NISI PRIUS COURTS. 

Virgil Bouldin, Chairman. 

By the Constitution of 1819, the jurisdiction of trial courts 
was vested in a circuit court, to be held in each county, and such 
inferior courts of law and equity as the General Assembly might 
establish. 

At the first session of the Legislature, in 1819, a system of 
circuit courts, of chancery courts, and of orphans' courts was 
established, taking over the jurisdiction of the Territorial courts. 
Upon this foimdation, our system of nisi prim courts has been 
builded. We now have 16 judicial circuits, with 17 judges, 5 
chancery districts, with 5 chancellors, 1 supernumerary judge, 
and 27 judges of inferior courts of law and equity, making the 
total number of 50 msi prius judges. These several courts have 
their fuU complements of officers. 

Your committee is of the opinion that the following defects 
have arisen in the development of this system: 

We have an unnecessary number of judges and other officers, 
resulting in waste of the public money, both State and County. 

There is great inequality in the labor performed by the judges 
of the respective courts; a few judges may be overburdened, and 
a great many are not performing that full measure of service 
for the State which it has a right to expect from all public ser- 
vants. 

There is a great want of uniformity in procedure. This em- 
phasizes that the procedure in some of our courts is antiquated, 
and that it is a prolific source of delays and reversals on tech- 
nicalities, which should not be tolerated in any State. 

In 1911, Governor O'Neal appointed a commission of emi- 
nent judges and members of the Bar, looking to a reform of 
the judicial system of the State. This commission, with Hon. 
John Pelham as chairman, after much labor compile^ a vast 
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array of statistical information^ which has been so generally 
discussed as to furnish the ground for a growing consensus of 
opinion as to the method by which we must proceed if we ac- 
complish the end aimed at, namely: the reconstruction of a judi- 
cial system adequate to the needs of the State, without unneces- 
sary expense. 

Your committee believes there should be a complete reorgan- 
ization of the trial-court system of the entire State. The fram- 
ers of the Constitution of 1901 manifestly had in view the grow- 
ing necessity of such a reform. The Legislature is given full 
power to vest in circuit courts all equity jurisdiction and the 
power to provide a court with plenary jurisdiction in each 
county, except that counties of less than 20,000 population and 
less than three and one-half million dollars of tax values are 
required to be assigned to some circuit. 

We think that all the jurisdiction now vested in the chancery 
courts, the circuit courts, and the inferior courts known as city 
courts or law and equity courts, and some of the jurisdiction 
now^ vested by statute in the probate court or the judge of pro- 
bate, should be consolidated in one system of circuit courts; 
that the necessary number of judges to transact the business in 
each country or group of counties should be carefully ascer- 
tained, and that such number — no more and no less — should be 
provided for; that in counties having more than one judge one 
of them should be chosen as the presiding justice, with full power 
to apportion the labor among the several judges of the. county; 
and that these several judges should be required by law to pre- 
side over any court in the State whenever the business of that 
court demands additional labor, and in this way equalize the 
labor of the respective judges as the conditions of business in 
the several courts shall vary from time to time. The Governor 
of the State, who is charged with the duty to see that the laws 
are faithfully executed, should have power to require reports 
from time to time as to conditions of business, civil or criminal, 
in the various counties, and be empowered to send any judge in 
the State into any county in need of his services. By a process 
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of natural selection these judges may become eminent and most 
useful in the particular line of their talents and tastes. 

In connection with, and as a part of, this reform, we urge the 
importance of a uniform practice act. The procedure in our 
best organized law and equity courts has demonstrated its great 
advantage over the ancient system in our circuit courts. With- 
out going into details, we can illustrate by calling the attention 
of the bar to the fact that in many counties of the State a judg- 
ment by default can be taken only once in six months. If a 
trial is had and the cause appealed from any of the spring terms 
of our courts, it cannot be even submitted in the appellate court 
until the following winter. At the best, a litigated case cannot 
be forced through our courts against the wishes of a dilatory 
adversary within less than about eighteen months. In this age, 
when people do business by electric methods, it is doubtful if 
there is anything in our whole civilization as tardy and behind 
the times as our administration of justice. The practice act 
should provide for open courts; for equity dockets, civil dockets, 
arid criminal dockets ; for disposition of many questions at cham- 
bers; for the summoning of juries only when issues are made 
up and the causes are ready for trial; and especially for the 
elimination of the "special charge" evil. It should be so framed 
as to give a general cast or mould to the court, and vest in the 
Supreme Court plenary powers as to rules of prodecure — in- 
cluding pleading and practice. It is our judgment that this 
practice act is so interwoven with, and a part of, the distribu- 
tion of the work of our nisi prius courts that the two should be 
presented and handled as companion measures by the Legisla- 
ture. 

We think it will address itself to the bar at once that the 
framing of these measures is of no ordinary importance and 
involves no ordinary labor and responsibility. Your committee, 
without the means of obtaining the necessary information, to 
say nothing of the time and expense involved, cannot and could 
not undertake to formulate and present for your consideration 
bills upon these subjects. All sections and interests must be 
heard, the facts must be definitely ascertained by testimony that 
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cannot be controverted, — not by mere rumor and report, — and 
the bills should be framed so in keeping with the needs of the 
times, and so elastic in their operation, as to give permanence 
to the organization of the courts for a long series of years. 

The only feasible plan, it seems to your committee, is for the 
Legislature, at the beginning of the next session, to appoint a 
special Committee or Commission, consisting, say, of members 
of the Legislature and members of the bar of the State, charged 
with the duty of procuring the necessary information upon 
which to frame and recommend the needed laws to the Legis- 
lature. This committee, we think, should be empowered to sit 
at stated times, to summon witnesses, to procure sworn reports, 
and to punish for contempts; should be paid an adequate per 
diem and mileage for the time actually engaged in work; should 
be furnished with a clerk or stenographer; and should be given 
such other powers as may be necessary to carry into effect the 
work committed to it. It should report to the second half of 
the session, or a special session, and the measures proposed 
should be finally adopted in time for the reorganization to be- 
come effective at the next general election, in November, 1916. 
This committee should not only report the bills proposed, but 
should report the facts upon which their conclusions are based, 
in order that the Legislature may have authentic information 
in considering so grave a matter. 

We do not think that an ordinary committee of the Legisla- 
ture during its sittings could possibly accomplish this reform 
on that high and impartial plane upon which it should be done, 
because of the political and other considerations that are certain 
to enter into the deliberations of a regular committee of the 
Legislature sitting during the session and without the time and 
the facilities to procure that important detailed information 
which will enable them to get at the four corners of the prop* 
osltion and frame such legislation as will accomplish the end in 
view. 

In conclusion, your committee acknowledges its great obliga- 
tion to Hon. John Pelham for the information and advice given 
the committee, as well as the subject-matter of this report. 
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REPORT OF COMMITTEE ON LOCAL BAR ASSOCIA- 
TIONS. 

By J. K. DixoN^ Chairman. 

This committee reports that during the present year they 
have sought by writing letters to different members of the State 
Bar Association at different points in the State to create a sen- 
timent in favor of local Bar Associations, and requested these 
Associations to be organized. Wfe regret to report that we have 
not been very successful in this behalf. In some instances we 
received no replies from the lawyers to whom these letters were 
addressed, and in others they replied that a local Bar Associa- 
tion had heretofore been organized and there seemed to be no 
interest taken in the organization and the same had ceased to 
exist simply on account of lack of interest. In a few instances 
we received letters stating that an effort would be made to or- 
ganize such Association. In these communications we called 
their attention to the fact that imder the by-laws of the State 
Bar Association as it now exists that each local Association could 
send delegates on the basis of one for each ^ve members, to the 
State meeting, who would have all the rights of full members 
and would not be required to pay the fees of $5.00 a year, and 
requested that these delegats be sent. We also wrote to the 
Presidents of the present Bar Associations throughout the State, 
there being now one each at Birmingham, Mobile, Montgomery, 
Anniston and Talladega, and there may be otheirs in the State, 
but we have no knowledge of the same. In one or two instances 
th Presidents of these Associations stated they would call it to 
the attention of such Association and would send such repre- 
sentatives, and we hope there ' will be present at this meeting 
representatives of this kind from these Associations. If so, it 
will be the first time that such representation has been present. 

In our opinion the organization of Associations in each coun- 
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try of the State is one of the most important^ if not the most 
important matter which this State Association could undertake. 
It seems to us that the State should he organized with a county 
unit, and that the State Association itself should rest on these 
county organizations and he made up of representatives from 
each county and such additional memhers as the Association 
might from time to time elect as members of the State organi- 
zation^ and that the fees and dues should be assessed and paid 
to the local organization and by these local organizations a suf- 
ficient amount paid over to the State organization for its sup- 
port and maintenance. Before this could be done it is necessary 
that enough interest be increased locally to organize and main- 
tain these Associations, and the only way it seems to us that 
this can be done is for this State Association to employ some 
competent person to go to each county in the State and organize 
the lawyers into local Associations, and an appropriation should 
be made at once to pay the expenses and compensation to such 
person. The manner of selecting such representative by the 
State organization is a matter which probably should be left 
to the Executive Committee or the President. The appropria- 
tion should be authorized and the selection of such competent 
person should be left to the Executive Committee or President 
of this Association, with authority to spend all or such portion 
of the sum so appropriated as such Committee or President 
should deem proper. The trouble with the local Associations in 
the past has been that they were really not a part of the State 
organization, being an entirely independent organization, and 
had no interest in common with the State organization or with 
each other and existed only as long as something of local in- 
terest kept them together, and this in the past has naturally been 
temporary. 

If these local Associations should be built up as part of the 
State organization, in fact to become the foundation upon which 
the whole State organization rests, this we believe would make the 
local bodies take more interest in the same and would tend to 
geep them organized. The State Bar Association some years ago. 
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in allowing two members from each local Association to become 
members of this Association witiiont paying dnes^ took a step in 
the right direction, but in our opinion this is not a sufficient step. 
If the constitution of the State organization should be changed 
as above suggested so that the fees and dues should be collected 
by each local association, and each local association be required 
to pay into the treasury of the State organization a certain 
amount of money, and if the delegates from these local associa- 
tions should be the controlling factor in the State Association, 
and if each local association should not only elect these delegates 
but pay their expenses, in our opinion it would build up a strong 
State organization, not made up of a few lawyers from the cities 
of the State with one or two scattered over the remainder of the 
State, but would make up the State Association of members from 
every county in the State, or almost every county in the State, 
and would make it influential throughout the borders of the 
State. These local associations would naturally have a great 
deal more influence in the counties in which they are organized 
than one or two individuals residing there who belong to the 
State organization. If such an organization could be built up 
as is now maintained among the Doctors of this State in our 
opinion we would see the lawyers a powerful factor in framing 
laws and selecting proper men to make and construe such laws. 
Without such organization can be built up through the local as- 
sociations, in our opinion the State Association can never have 
the influence it should in the affairs of the State. 

J. K. Dixon, Chairman. 

E. G. RiCKARBY, 

L. E. Brown. 
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"DO THE BENCH AND BAR REALLY DESIRE A GEN- 
UINE REFORMATION OF THE PRACTICE 
AND PROCEDURE IN OUR COURTS?" 

By Sam Will John. 

If this question were put to every judge and lawyer of ten 
year's practice in Alabama^ it is very probable that every one 
of them would answer — yes. If you were then to ask them, sev- 
erally, to indicate the nature and extent of the reforms, they de- 
sired, you would find that some of them were more concerned 
about trimming off the mis-shaped, or immature leaves of the 
noxious plant, than about cutting it up, root and branch, so that 
a better plant might be grown in place. 

According to my observation, whenever a lawyer discusses 
this question, there are always ready many critics, who say — oh 
yes, you are smarting over the loss of a pet case! 

I shall review the reforms that have been made, and others at- 
tempted in Alabama, beginning in 1848, when I was a small 
child — so that critics, I will in advance take away your much 
prized ammunition. 

Our Supreme Judges, have several times said in opinions writ- 
ten by them — "This is an advancing civilization" and then the 
first case, that comes up calling for the construction of a recent 
reform statute, and reforms always come from the Legislature, 
they will, very effectually, to use a miner's word, — "sprag" the 
wheels of the advance, if they do not turn them backward. 

If you feel inclined to deny this statement, examine the record 
and it will be manifest, that I have not mis-stated, or misrepre- 
sented the Judges. 

The Legislature of Alabama passd the "Act — securing to 
married women their separate estates" — approved, March 1, 
1848, — the sole purpose of which was to reform the common 
law, then in force, which rendered liable to the payment of the 
husband's debts, although contracted by him before the marri- 
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age, and in a notable case in Dallas comity contracted while the 
woman was then the lawful wife of another man^ who earned the 
estate^ which, upon his death became the property of his widow, 
who afterwards married again, and she and her children by her 
first husband had her home and slaves sold to satisfy the debts 
of the second husband. 

It is to be remembered that this great reform did not spring 
from the brain of a Judge, or Lawyer, but from a planter, re- 
nowned for great common sense, and love for his fellows — 
Charles G. Gunter, of Montgomery Co., Alabama. 

This statute was carried into the Code of 1852, as Sections 
1982-1997. 

This great reform was ridiculed and denounced, as the dream 
or a visionary, and soon the courts were called on to construe it, 
and continued to construe, re-construe, overrule former discisions 
and construe over again till this statute, only one page long, or- 
iginally. Acts 1848, p. 79, had been discussed at such great 
length, by lawyers and judges, that if their briefs and opinions 
were printed and bound, they would occupy over a thousand 
pages. 

This was not the only, or worst feature of the obstruction, to 
this advance in civilization, for as a result of construction, there 
were two separate estates of the wife, in Alabama. 

Many of the ablest lawyers of Alabama repeatedly said that 
they could not, with any assurance of being right, advise a client 
as to her rights, in and to her separate estate, or advise others, 
safely, as their rights, or remedies in such a matter. 

Finally as a result of this "overmuch* ' construing, a husband 
of a woman having a "Statutory" separate estate, could without 
her knowledge, or consent, by his own act, convert that estate 
into an "Equitable" separate estate — and the wife and husband 
could then so contract as to render the wife's estate liable for the 
payment of the husband's debts, notwithstanding the plain, di- 
rect and unequivocal declaration of the Statutes of 1848 — "No 
husband shall by his marriage, acquire a right to the property 
which his wife had upon his marriage, or which she may after- 
wards acquire" &c. 
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This deplorable uncertainty and confusion, inflicted on the 
people endless litigataion and great loss of time and money, and 
was only ended by the enactment of a law prepared by the great 
man, and jurist — Robert C. Brickell, which is now Sections 
4486. et seq. of the Code. 

The Bill drawn by Judge Brickell was so summarily defeated 
in the Senate, as that it may be truthfully said that they 
treated it with contempt. 

After it had passed the House, with a few negative votes, it 
was again "adversed" by the Judiciary Committee of the Sen- 
ate and would almost certainly have died, but the House adopted 
unanimously, a Resolution requesting the Senate to direct its 
Judiciary Committee to have a free conference with the Judiciary 
Committee of the House on Judge BrickelFs Bill. 

When this conference was had, several Senators declared that 
they understood the old law, and there was no use of making a 
new one, for it would take years for the Supreme Court to finally 
determine what it meant. 

Fortunately there was present, the learned lawyer, good man 
and patriot. Senator J. B. Mitchell, who listened quietly for an 
hour or more, to the discussion, and then said, that, if the Bill 
were amended so as to require the husband's assent to the wife's 
contract to be "in writing," he would support the Bill earnestly. 

This broke the line of the "objectors — obstructors" and with 
that and a few other minor amendments adopted by the Senate 
the Bill became law. 

From its passage till now, it has operated satisfactorily, cer- 
tainly and given little trouble to the lawyers and the courts, thus 
becoming a genuine reform of the Act of 1848, which was a re- 
form of the Common law, but deformed by the decisions of our 
Supreme Court. 

One of the greatest reforms ever enacted in Alabama was 
the reform in criminal practice and procedure, and especially 
in prescribing simple, plain forms of indictments, and yet many 
lawyers were so wedded to the old practice of using many words, 
and making many repititions until the real pith and point, was 
in many cases, obscured, — almost hidden — that they would not 
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submit to this reform, made entirely in the interest of public jus- 
tice, so they, by demurrers for insufficiency, followed by appeals 
from the judgments of the Circuit Courts, overruling the de- 
murrers, obtained decisions of the Supreme Court, to the effect, 
that the Legislature of a Sovereign State could prescribe the 
forms of indictments, to be used in charging persons with vio- 
lations of law. 

Noles V. State, 24 Ala. decided in 1854, and while very clear, 
and founded on truth and the Constitution, the lawyers of Ala- 
bama were not satisfied as there are thirty-five subsequent cases, 
in which the Supreme Court had to repeat its ruling — one as late 
as 1895. 

This is certainly a record of which the lawyers appealing can- 
not view with any degree of credit to themselves, for it shows 
persistent efforts to overturn a wholesome reform enacted many 
years ago. 

From the time of the formation of the territorial Government 
for Alabama until after the close of the Confederate War there 
were very few people engaged in extra hazardous employments, 
and a very few corporations owning and operating dangerous 
machines, so that the question of compensation to workmen in- 
jured in hazardous work, did not press for solution, as it did when 
thousands of our people, including many women and children, 
earned their daily bread by operating dangerous machines, own- 
ed almost in every instance by corporations. 

The first fruits of this changed condition of working, were 
many killed and very many more maimed, or seriously injured, 
throwing many dependents on the cold charity of the world. 

The same conditions prevailed in Europe, particularly in Eng- 
land and that greatest English statesman, William Ewart Glad- 
stone was moved to protect these laborers from the greed of cruel 
men hid behind the name "Corporation" and encased in an im- 
penetrable coat of mail fashioned by Judges and called the "doc- 
trine of fellow-servants," "assumption of risk" "contributory 
negligence" &c. Mr. Gladstone had passed the English Em- 
ployers Liability Act, Sept. 7, 1880. 
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Just why our Supreme Court should have been induced to an- 
nounce as the law of Alabama^ a dictum of a Judge, one that had 
never been enacted by any law-making body in the wqrld, is past 
finding out, but it was done, and carried to the extreme of hold- 
ing that a man, who was the General Manager of a great rail- 
road, who had absolute control of its management, and who em- 
ployed and fixed the compensation of every agent, servant and 
employee and discharged them, at will, was the fellow servant of 
the same master, with a brakeman. 

This was so shocking, so manifestly inhuman, as to set some 
to thinking of some way of repealing, or annulling this law that 
had never been enacted by a law making body in any civilized 
country in the world. 

Mr. Gladstone's act was published and appeared to afford a 
measure of relief, and it was taken as the basis for a law better 
suited to our condition and laws, than the English Act. 

This Bill was prepared and introduced into the House of 
Representatives Session 1882-3, referred to the Committee on the 
Judiciary, and when read aloud to the Committee, by its Chair- 
man, a strong lawyer, but for years in the services of Corpora- 
tions, it was tossed on the table with a grimt of contempt and 
died, as that treatment by the Chairman had the effect of pre- 
venting a second to the motion for a favorable report. 

Two years after the same Bill was again introduced and on 
its consideration by the House Judiciary Committee the late 
Judge Jones offered several amendments, which were very un- 
favorably commented upon by Judge A. A. Coleman, who said 
the Bill was bad enough, but the amendments would make it 
unspeakably bad, which so nettled Judge Jones, that, he with- 
drew the amendments and said he would vote for a favorable 
report, which was ordered by one majority, so that to Judge 
Jones is due the credit of giving the Bill a favorable report. 

This however would have availed nothing, as, un^er the pre- 
text of having so many other more important Bills to report, this 
Bill was placed in what its enemies said was its coffin. It was 
gotten out and referred to the Committee on Commerce and com- 
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mon carriers, every member of which favored the Bill, and so re- 
ported and the Bill became a law. 

Very soon appeals were taken from judgments rendered mider 
this law, and the hammering, and "spragging" of the wheels of 
progress began and in construing it our Supreme Court said 
that this Act: "is a substantial, if not an exact copy of the En^ 
lish Act, of 1880." 

The two acts are printed in the Appendix to Dresser's Em- 
ployer's Liability, and the English Act covers nearly si^ pag^^ 
while the Alabama covers only two, in the same tjrpe. 

The author of the Alabama Statute always si^id that Mr. 
Gladstone's law of 1889, was freely used and quoted from in 
preparing the Alabama Statute, for that was the only writing 
known to him, on this subject, as no other State of the Union had 
legislated on this subject up to that time. 

It is safe to say that not a lawyer in Alabama had ever seen 
the English cases construing the Gladstone law, before the Ala- 
bama Legislature enacted its law on this subject, yet our Su- 
preme Court was influenced by the English decisions, because 
of the old rule that where our Legislature enacts a Statute of an- 
other State, which had been construed by the Supreme Court of 
that State, before it was enacted by our Legislature the Court 
will presume that the Alabama Legislature knew of that judicial 
interpretation and accepted it, by enacting the statute after it 
had been interpreted by the State whence it came. 

This is a far fetched presumption, a bad rule which should 
be abrogated. 

After several decisions of our Supreme Court, each one of 
which narrowed the scope of opeation of this remedial Statute, 
our Court became convinced that it had erred and overruled these 
decisions. 

A careful reading of the opinions of our Court on this Statute 
will show that they clung to the Judge made law, which they er- 
roneously call — "Common law" and circumscribed the operations 
of this beneficial reform, all they could. 

I shall not refer to the terrible condition in which the admin- 
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istration of justice has been brought, until even the Supreme 
Court desires relief, and this relief should be granted promptly — 
by the Legislature, by reforming the whole procedure as was 
done by the Act of the British Parliament, called the Judicature 
Act. 

That this will be opposed as was the reform Act of March 1, 
1848, securing to married women their own separate estates; and 
as the lawyers opposed for years the reform in prescribing simple 
forms of indictments by the Code of 1852, and as the Courts and 
Corporation counsel opposed the Employer's Liability Statute, 
is as certain as that human nature changes but little and that 
very slowly. 

You may ask if I charge our judges with ignorance, or want 
of integrity, or think that their want of sympathy with legal re- 
forms, comes from either of these causes, and I will answer 
promptly and emphatically — No! For I had a high regard for 
those judges, and esteemed them for their learning, fair consider- 
ation of every case heard by them and their high moral char- 
acter. 

Their opposition to reforms was due to their training and en- 
vironment, and a very striking instance of similar conduct, is that 
of the Lord Bishops, members of the House of Lords of the 
British Parliament. 

These Bishops were renowned for their learning, their eminent 
piety and their love for their parishioners, yet to a man, voted 
every time against every reform Bill passed by the House of 
Commons. 

We should not say that the needed reform of our System can 
only be obtained in a Constitutional Convention, for in this field, 
the Alabama Legislature has as full power as the British Parli- 
ment when it reformed their practice and procedure. 

The Legislature has the power, and should pass Acts, which 
will accomplish the following: 

Consolidate all Courts into one for every county in the State, 
wnich shall have all the jurisdiction and powers of our Chan- 
cery and Circuit Courts. 
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Abolish all distinction in the forms of action, and have but 
one form of civil action, just as we have but one form of criminal 
action for prosecuting persons charged with felonies, — indict- 
ment, and just as w.e noow have but one form of a Bill in Chan- 
cery and but one form of petition in the Probate Court. 

Require a full answer to every suit, and prohibit any demur- 
rer unless incorporated in the answer. Provide that amendments 
may be made at any time after suit brought, and before any evi- 
dence is taken, or trial begun. 

Declare all Courts open all the time from the second Monday 
in January to and including the fourth Saturday in June, and 
from the second Monday in July to and including the third Sat- 
urday in December of every year, but the courts shall cease to 
to have any power over a judgment after the lapse of thirty days 
from its rendition. Require four sessions of the Grand Jury 
in every county in every year. 

Repeal all laws allowing appeals from judgments on plead- 
ings, and allowing no appeals except from a final judgment ren- 
dered on the merits. Require the record of every appeal to be 
printed, and a number of copies, of the printed record to be filed 
in the office of the Clerk of the Court, to which the appeal is 
taken. 

Require the Reporter to report these cases in the order in 
which they are filed, preferred cases first, and furnish every at- 
torney engaged in the cause with a copy, of his report, that they 
may correct any error in the report, by the record, and prohibit 
any case from being called for trial in the Supreme Court till 
this report has been examined and corrected. 

Require every judge to read the report of the case, with the 
briefs submitted thereon, before any case is decided, and after it 
is determined, then the Chief Justice shall assign the case and its 
record to a Justice to write the opinion in accordance with the 
decision. 

In every case in which the Justices differ, it must be assigned 
to one of the majority — and one of the minority shall not write 
the opinion. 
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Every appeal shall be tried on its merits, and no cause shall 
be reversed, or new trial granted for error in pleading, unless it 
clearly and affirmatively appears that substantial justice has 
not been done. 

If upon the trial of any cause seeking equitable relief, the 
judge is of opinion, that, there is an adequate remedy at law 
the cause shall not be dismissed but must be transferred to the 
proper docket and tried as an action at law; and should it ap- 
per m an action at law, that the only relief that can be granted 
on the facts stated, is equitable, the cause must not be dismissed 
but transferred to the equity docket and tried and determined 
as though it had been brought as a bill in equity in the first in- 
stance. 

Abolish bills of exceptions and require the presiding judge to 
have a correct report of all the evidence taken down by the 
Court stenographer together with all exceptions taken, and it 
shall be revised by the Judge so as to eliminate all repetitions 
and irrelevant statements and when signed by him becomes the 
record for the appeal. 

Restrict the right to ask special charges to those phases of 
the case not covered by the Judge in his general charge and re- 
quire him to refuse all others. 

Give the Supreme Court unlimited power to adopt rules of 
practice, in all the Courts but confine the Supreme Court to rules 
of practice only and repeal all rules of law made by the Court 
in conflict with, or in addition to the Statutes of the State. 

Abolish the rule that a statute taken in whole, or in part from 
a statute of another State, or Country, which had been inter- 
preted there before its enactment here, is to be construed in the 
light of the opinion of a Foreign Court, but must be construed as 
though no such, or similar statute had been enacted, or con- 
strued elsewhere. 

Abolish the similar rule in reference to Alabama statutes which 
had been construed and then re-enacted. 

Abolish the rule that all statutes in derogation of the com- 
mon law shall be strictly construed and thus free our Supreme 
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Court from all the fetters they have forged and let the Court be 
free to keep up with the great advance in civilization and be the 
highest Court of Justice and cease to be a school to teach special 
pleading and aids to lawyers who go prepared to trap the trial 
judges. 

Now brethren of the Bar, do not congraatulat^ yourselves that 
I have thus written about the Supreme Court for you must re- 
member that, a Judge must first be a lawyer and that in all 
matters affecting the judiciary and the procedure and practice 
in Courts, that, the lawyers in the Legblature are practically 
the controllers of all legislation on this great subject. Remem- 
ber that you complained of the One Judge decisions and when 
the Supreme Court undertook, as far as they could, to provide a 
way so that all of the judges could know what was in the record 
the lawyers in the Legislature prevailed on it to pass an act for- 
bidding the Court from requiring the lawyers to furnish ab- 
stracts of the record. 

Remember that every wrong decision made by our Supreme 
Court, was urged upon them by a lawyer more intent on victory 
than concerned about the right administration of Justice. 

It is now conceded by a large majority of the lawyers of this 
Country, that the Supreme Court of the United States erred 
grievously in rendering the opinion and judgment in the Dart- 
mouth College case, which has entailed more oppression on free 
people than any ever delivered by a Court, and it is as generally 
conceded that Mr. Webster was as responsible for this great in- 
justice as the judges who went with him in this hidden assault 
on the liberties of the people and curtailment of the right and 
power of a State Legislature to repeal, or correct unwise and im- 
provident Legislation. 

Is it vain to appeal to you to help remedy all of the evils from 
which our people suffer, and are now restless and losing confi- 
dence in our courts — not judges? 

You shall have the opportunity to speak out on the right side 
of this great question and if you do speak for the right, for jus- 



PAPER BY SAM WILL JOHN 189 

tice without "sale, denial, or delay" you will earn the gratitude 
of generations to come in Alabama. 

The issue is with you — you cannot evade it, for this evil will 
not down, it must be met — and that in no uncertain, half- 
hearted way — but met as men, as patriots always meet an enemy 
and victory for right and justice and liberty will bless our great 
State and glorious people. 
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REPORT OF SPECIAL COMMITTEE ON REFORM OF 
THE CHANCERY PRACTICE IN ALABAMA. 

By a. Leo Oberdorfer^ Chairman* 

To the President and Members of the Alabama Bar Association: 
At the last meeting of this Association held at Mobile, President 
Frank S. White, in his annual message, called attention to the 
fact that while some effort had been made by the courts to re- 
form the rules of practice in the law courts, both on trial and 
appeal, nothing had been attempted in the way of reform of the 
practice in the chancery courts, and that this latter 
condition was probably owing to the many statutory rules at- 
tempting to govern the practice in the chancery courts, which sta- 
tutory provisions, the courts, no doubt, found insurmountable ob- 
stacles for any improvements by means of court rules. 

in an effort to meet this situation attention was directed at 
Section 917 of the Revised Statutes of the United States, which 
empowered the Supreme Court of the United States to prescribe 
the forms of returns and other processes, the modes of framing 
and £ling proceedings and pleadings, of taking and obtaining 
testimony, and generally, to regulate the entire procedure and 
practice in suits at equity, and that under this authority the 
Supreme Court of the United States had but recently attempted 
to meet the criticism aimed at the slow methods of the federal 
chancery courts by the adoption of an entire new set of rules 
governing chancery practice in the federal courts. 

It was suggested by the President, which suggestion was 
adopted by the Association, that a committee be formed to ex- 
amine into the matter of the reform of the chancery practice in 
the courts of Alabama, and to report the result of their investi- 
gation, together with their recommendations, to this meeting of 
the Bar Association. The committee appointed consisted of 
Messrs. B. P. Crum, of Montgomery, H. U. Sims, of Birming- 
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ham, W. O. Mulkey, of Geneva, J. M. Chilton, of Montgomery, 
and A. Leo Oberdorfer, of Birmingham. 

Owing to the fact that the committee were scattered, its 
Chairman undertook to ascertain the opinion of the members of 
the committee by addressing a letter to each, with inquiries upon 
certain definite points. This report is made up of the majority 
of a quorum of the committee consisting of H. U. Sims, of Bir- 
mingham, J. M. Chilton, of Montgomery, and A. Leo Oberdor- 
fer, of Birmingham. 

The first question submitted to the members of the committee 
was whether or not they approved of the repeal of the Alabama 
Statutes attempting to regulate chancery practice, and substi- 
tuting therefor a provision similar or identical with Section 917 
of the Revised Statutes of the United States, which would give 
the Supreme Court of Alabama full power to make all necessary 
rules and regulations governing the practice and procedure in 
chancery courts. 

The majority of the committee were of opinion that the present 
statutory rules governing chancery practice should be changed, 
and a new set of rules substituted. 

As to whether the legislation should take the form of a statute 
enacting a new set of rules, or a statute authorizing the Supreme 
Court so to do, is a matter that the committee thinks would de- 
pend on whether the Legislature, or the court at the time, would 
be most willing and capable of performing this responsible duty. 
The committee thinks that there would be little diflFerence whether 
a committee composed of men with the capacity and the will- 
ingness, co-operated with a committee from the Legislature, en- 
acted a new set of rules, or whether this duty was delegated to 
the court, providing it was ascertained that the court was willing 
to set itself to the task of making a new set of rules. The one 
main advantage as to the latter being that, in view of the long 
term between sessions of the Legislature of Alabama, if any cor- 
rection need be made the same could be more readily done by the 
court rules than by statutes. 

The argument is made that the old rules have been construed, 
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and that considerable time would be required to construe the new 
rules, that lawyers have adjusted themselves to these rules for 
years, and with slight amendments, they can be made ample. 
This is the argument that every reform in the law from the very 
beginning had to meet. It is the argument of the stand-patter 
against the reformer. England did not hesitate to make the 
change, nor has so august a body as the Supreme Court of the 
United States allowed itself to be delayed in making new rules 
by the argument that the old rules had been construed, and that 
the courts and lawyers had become adjusted to them. 

Again, now that the federal courts have adopted new rules, if 
we adopt the same rules, or similar rules, aside from uniformity, 
the two sets will be developed and construed along at the same 
time. 

As to a new set of rules, the majority of the committee, con- 
sisting of Messrs. Chilton and Sims, would not be in favor of 
adopting the new federal chancery rules as a whole. Mr. Ober- 
dorfer is in favor of adopting the new federal chancery rules as 
a whole. 

The next matter considered by the committee was whether 
Section 2858 of the Code of Alabama, in so far as it allows ap- 
peals from decrees sustaining or overruling a demurrer to a bill 
in equity, or in sustaining or overruling a plea to such bill, should 
be repealed. 

The majority of the committee favor the absolute repeal of 
Section 2858 of the Code of Alabama, allowing appeals from in- 
terlocutory decrees overruling or sustaining a demurrer to the 
bill. As stated by one of the committeemen: "This section or- 
iginally intended to save time by settling the equities of the bill 
in advance has been so misused that it has the opposite effect." 
Or, to state it otherwise, the benefits that might accrue from the 
right of appeal from such interlocutory decrees in the few ex- 
ceptional cases, is so far out-weighed by the abuse and delay, 
as brought about by it, that the burdens far out-weigh the bene- 
fits, and it should be abolished. No such appeal is allowed in 
the federal chancery practice, either under the former or the 
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present rules. One of the committeemen is of the opinion that 
provision should be made for appeal^ or writ of error from such 
Interlocutory decrees in exceptional cases properly safe-guarded. 

The majority of the committee do not approve the abolish- 
ment of demurrer and pleas, though they suggest that some limi- 
tation should be placed upon the matter of £ling special pleas. 

The committee unanimously favors the adoption of a rule, or a 
statute, which shall provide for the transfer to courts of law 
actions erroneously brought in courts of equity. 

The majority of the committee, consisting of Messrs. Sims and 
Oberdorfer, favor the adoption in Alabama of a rule or statute 
similar to rule No. 46 of the federal equity rules that in the 
taking of testimony in equity causes, witnesses shall be exam- 
ined orally in open court, except in unusual cases. 

The Chairman took occasion to write to Judge William I. 
Grubb, who, as chancellor, has used the new federal rules for 
some time, as to whether, in his opinion, such rules could be 
adopted with profit to Alabama practice, and, believing that 
Judge Grubb's opinion is deserving of the highest respect by rea- 
son of his learning, and his experience with the new practice, we 
insert herein the substance of Judge Grubb's reply to the com- 
mittee. 

"I have your letter of June 9th about the propriety of the new 
equity rules as applied to state chancery courts. I am satisfied 
that they could be wisely so applied, so far as relates to oral ex- 
aminations and simplification of equity pleadings. I believe it 
would be feasible with such rules to try all equity cases at the 
term to which they are returnable instead of fencing for several 
terms to get the pleadings in shape, and for several years to take 
depositions." 

Mr. Justice Lurton, during the vacation of 1911, visited Eng- 
land to study England's chancery procedure. Mr. Justice Lur- 
ton submitted to the Lord Chancellor of England certain ques- 
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tions in relation to equity procedure in England^ to which Lord 
Chancellor Loreburn submitted answers, and to the question: 

"How does the practice of hearing testimony orally in equity 
cases operate?" the Lord Chancellor replied, in part, as follows: 

"It is now fully recognized in England that a judge is far 
more likely to ascertain the truth if he sees and hears the wit- 
nesses himself, and can watch the course of the evidence, observe 
the demeanor of the witnesses, and form his own opinion of their 
Intelligence, observation and credibility. . . Upon the question 
of comparativ cost I believe the system of requiring oral evi- 
dence before the court itself is upon the whole cheaper, because 
the real points of difference emerge at the trial, whereas, if all 
the evidence is taken by affidavit or by private examination of 
witnesses beforehand, the counsel preparing the affidavit or ex- 
amining the witnesses will not know so well what is the real 
field of controversy, and is apt to cover the whole ground of pos- 
sible criticism or objection with each witness, so as not to be 
taken by surprise at the hearing. 

"Furthermore, if there be any controversy as to facts, cross- 
examination is necessary and the examiner before whom this 
takes place has not the authority possessed by the judge of con- 
fining the cross-examination within proper limits, so that a 
great deal of time is wasted and expense incurred, which could 
have been avoided, had the whole evidence been taken orally 
in the first instance before the judge. However the matter may 
be as to costs, I am sure that the practice of hearing evidence 
orally is incomparably better in all ways for that which is the 
main purpose, namely, the ascertainment of the truth." 

In reply to this question: "Mr. Griffith, in his comment upon 
the rule in respect to oral evidence, predicted that the practice 
of taking the evidence orally in open court in equity cases would 
necessitate an increase in the judicial staff. Has this been 
verified ?** 

It was answered by the Lord Chancellor: 

""Certainly not in my opinion. Whatever increase there has 
Ijeen in the judicial staff during the last thirty years has been due 
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to the increase of commerce and population. I have never heard 
it suggested that it was due to the practice of taking oral evi- 
dence. I think Mr. Griffith's prophecy must be numbered among 
the numerous forebodings of evil which are the inevitable accom- 
paniment in this country of any eflPort to obtain law reform." 

The committee believes that with an official stenographer to 
accompany each chancellor, evidence can be readily taken orally 
before the chancellor without the necessity of an increase in the 
judiciary, and without any increase in the cost, because it should 
matter little whether the fees for taking the testimony be paid 
to a Register. or Commissioner, or to an official stenographer. 
It may be that provision should be made for more frequent terms 
of the chancery courts in each county. 

The committee is of the opinion that there are a great many 
ways in which the trial of a cause in chancery may be expedited, 
but it does not believe that it is proper in this report to under- 
take the matter of detailed rules and has contented itself with 
discussing the more important principles. However, it urges upon 
this Association the necessity of changing the chancery rules, and 
urges it to take such action as it can to bring this about at the 
next session of the Legislature, either in the form of statutory 
rules, or statutes, enabling the courts to promulgate the rules. 
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REPORT OF SPECIAL COMMITTEE ON WORKMEN'S 

COMPENSATION. 

To the President and Members of the Alabama State Bar Asso- 
ciation: 
Your Committee appointed at the last meeting of the As- 
sociation on the question of Workmen's Compensation have made 
a somewhat extended investigation of the subject. We have had 
access to the Acts of the twenty-two States of the United States^ 
In which the principle has been adopted up to this time^ as well 
as to the reports of various commissions^ public officers and 
articles of writers on the subject. The principle of Workmen's 
Compensation^ as well stated in a recent report of a joint commis- 
sion of the National Civic Federation and The American Federa- 
tion of Labor appointed to investigate the operation of State 
laws on the subject^ ''is that industries in general should bear 
the financial burden of all industrial accidents^ rather than the 
workers who happen to be the victims of particular accidents^ 
and that the only way this can be accomplished is through the 
agency of the employer, who in computing costs and fixing the 
price of his finished product, will include the industrial losses 
due to accidents." That is to say, the loss goes into the price of 
the product, and is ultimately borne by the consuming public. 
The question of fault of the accident, both of the employer and 
employe is entirely eliminated; it is the fact of injury which en- 
titles to compensation as distinguished from fault under our pres- 
ent system. And this is the one underlying basic principle of 
all the acts adopted, not only by the various States where the 
principle now obtains, but by the provinces of Canada and 
foreign countries, the granting of compensation to injured work- 
men regardless of fault. We believe the principle as socially 
and economically sound, and should be embodied in a compre- 
hensive act to replace our present liability system. That such an 
act should be maturely considered and most carefully drawn is 
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obvious. The proposition is so revolutionary of our present 
system^ and the task of working out the proper and necessary 
provisions of such a bill is so great^ that your Committee has not 
felt equal to it; nor could the Association in the time at its dis- 
posal at this meeting, we believe, give the consideration to the 
details of such a bill as would justify either the granting or with- 
holding of its endorsement. The work is rather one for a com- 
mission to work out, and in the opinion of your Committee, the 
legislature, when it convenes should consider the advisability 
of providing for the appointment of a commission to make an ex- 
haustive investigation of the subject and draft and report a bill 
for adoption. This might well be a joint commission selected 
by both houses of the legislature and the Governor as has been 
done in some States. Under our present Constitution, without an 
amendment, as construed by our Supreme Court, the Act would 
have to be so framed as to make it elective with both the em- 
ployer and the employe whether they would come under its pro- 
visions. The Acts of eighteen of the twenty-two states having 
workmen's compensation are so elective, in three of the other, 
(New York, Ohio, and California), constitutional amendments 
having been made allowing compulsory Acts, and in the remain- 
ing state of Washington, the Supreme Court has declared a 
compulsory law constitutional. An elective law it appears can 
be given practical operation though a constitutional amendment 
permitting a compulsory law would make a much simpler act 
possible. In fixing the amount of compensation to be paid it 
should not be so high as to discriminate unduly against our in- 
dustries in favor of similar industries in adjoining States, nor 
should it be so low as to induce our workmen to seek employment 
in adjoining states where more liberal compensation may be 
adopted. With the Acts of the other States which have blazed 
the way as a guide a properly constituted commission ought to 
be able to work out an Act properly adjusted to our social and 
adopted. With the Acts of the other States which have blazed 
and so framed as to promote the industrial development of our 
State. We should profit by the experience of other States by 
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avoiding their mistakes and adopt the best Workmen's Compen- 
sation Act ever written. 

Respectfully submitted by the Committee^ 

Frank S. White, Chairman^ 

A. S. Van de Graff, 

John London, 

H. F. Reese, 

J. T. Stokely. 
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REPORT OF SPECIAL COMMITTEE TO REQUEST THE 

SUPREME COURT TO AMEND ITS RULES SO AS 

TO REQUIRE CONSIDERATION OF A CASE BY 

THE WHOLE COURT, BEFORE ITS 

DECISION. 

To the Alabama State Bar Association: 

This Committee, appointed to commend to the Supreme Court 
a procedure whereunder every case will be considered and de- 
cided by the court before it is referred to a Justice for the prep- 
aration of an opinion, appeared before the Court on November 
25th last. All of the judges were present except one, whose 
absence was unavoidable. Our reception was not only courteous 
but cordial. The following memorial was read to the assembled 
bench by the President of the Association, viz: 
To the Alabama State Bar Association: 

This Committee, appointed to commend to the Supreme Court 
a procedure whereunder every case will be considered and de- 
cided by the court before it is referred to a Justice for the 
preparation of an opinion, appeared before the Court on No- 
vember 25th 1st. All of the judges were present except one, 
whose absence was unavoidable. Our reception was not only 
courteous, but cordial. The following memorial was read to the 
assembled bench by the President of the Association, viz: 

A MEMORIAL TO THE SUPREME COURT OF ALA- 
BAMA BY A COMMITTEE OF THE ALABAMA 
STATE BAR ASSOCIATION 

Insisting that each case be decided before an dpinion 

therein is written. 

Presented November 25th, 1913. 

To the Honorable Chief Justice and Associate Justices of the 
Supreme Court of Alabama: 
We come at the behest of the State Bar Association to give 
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respectful expression to its view that great good will be accom- 
plished by this Court deciding each case submitted to it, before 
any Justice knows who is to write the opinion. At the last 
meeting of the Association its President in his annual address 
gave fitting expression to the profession's appreciation of the 
new order of procedure and rules adopted by your honors look- 
ing to the determination of causes upon their merits, unembar- 
rassed by hampering niceties of procedure. His discussion dis- 
closed ample historical warrant for the action you have taken 
and made manifest its timeliness. His view, which by formal 
vote, the Association made its own. is thus summarized: 

"The effect will be productive of better considered and more 
accurate decisions; it will tend to make better lawyers and 
greater judges." 

We are commissioned by the only organization empowered 
to speak for the Bar of this State to come before you to express 
appreciation for what you have done, and to ask that you take 
one step further in the same direction. Our credentials are this 
resolution of unanimous adoption: 

"WHEREAS, one of the rules recently adopted by 
the Supreme Court embraces a step towards the estab- 
lishing of a system whereunder cases will be consid- 
ered and decided by the Court before an opinion is writ- 
ten by one of the Judges, which is the only effective 
method of abolishing the 'one judge evil*; therefore 
be it 

RESOLVED, That the aforesaid action by the Su- 
preme Court is hereby endorsed, and the Court hereby 
earnestly requested to adopt, as soon as possible, a 
procedure whereunder every case will be considered 
and decided by the Court before it is referred to a Jus- 
tice for the preparation of an opinion. 

RESOLVED further. That the President of this 
Association do appoint a Special Committee composed 
of three members to represent the Association in pre- 
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senting this matter to the Court, and urging the adop- 
tion of the aforesaid procedure." 

By the new rules you have required the appellant to state the 
facts of his case, which are to be accepted as stated, unless the. 
appellee shows them inaccurate by reference to the transcript. 
You have required a statement of the points and authorities in 
succinct and unargumentative form, and have required that a 
sufficient number of these condensations be supplied for each 
justice to have a separate copy before him. The lawyers are 
thus to agree upon the facts, or to narrow their differences to 
the smallest compass. With the facts thus presented and the 
divergent theories of law concisely arrayed one against the 
other, will the task of a preliminary discussion involve greater 
labor, or a larger consumption of time than is required by the 
system of advance opinions which now prevails? Is the task 
of analysis and differentiation in a give and take of general dis- 
cussion more laborious than the existing method of having half- 
blindly to weigh and criticise a legal essay written by the one 
member of the? court who has formulated conclusions from a 
vantage point denied his auditors.^ The labor involved in dis- 
cussing and deciding the case in council and there working out 
the general scope and purposes of the opinion, and then dele- 
gating to one justice the task of voicing the court's announced 
judfinMent will, we apprehend, be no greater than that required 
under the existing rules of the court. But, if there be added 
labor, if more time be required, there is recompense in that the 
whole of the independent character and judgment of each justice 
is brought to the decision of each case, and nothing is warme^ 
over, or warped by the individual idiosyncrasies of mind and tem- 
perament from which not even judges are immune. The results 
to be attained are worth all the labor and all of the time that a 
thorough preliminary consideration may require. Among these 
results are: 

A return to the confidence-inspiring position courts long main- 
tained by making their decision the composite product of the 
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licood and learned men whom the people chose as their chief 
magistrates. 

It is grounded in human nature to distrust one man's judg- 
ment in dealing with the affairs of another man; hence through- 
out all our civilization^ appellate courts have been composed of 
three or more, and juries of twelve men. The kings of old had 
their wise men, and the modern ruler summons the cabinet or 
ministers for council, not merely the head of the department to 
which the matter in hand belongs. 

The existence of reviewing courts is justified only by that 
power which comes from a concert of mentalities working each to 
complement the other — each to aid the other to overcome in- 
dividual weakness, selfish bias and personal pecularities. Where 
one is experienced another is untutored. Where one is analytical 
another is synthetic. Where one gives perspective another works 
out details. The extremes of one are disarmed by the contrary 
extremes of the other. There is magic in the cordial and nat- 
ural touch of mind and mind. There is God-given power in eye 
to eye and voice to voice. 

If it be urged that these are platitudes and nothing worth be- 
cause they all result from what follows after the reading of the 
product of the judge who has written the case, we say: "What 
tollows is not conference, but criticism." One is born in a spirit 
of mutual respect and kindliness; the other has, by the unalter- 
able conditions of man's makeup, an element of the unkind. 
"Let us reason together" is far different from "let us criticise 
each other." 

No man can produce a writing without having for it a feeling 
akin to fatherhood. No gentleman finds pleasure in the criticism 
of another's off-spring. Every man worth while has in him a 
quality different from that of every other man. This, for want 
of a better name, we call individualism. And this, his own dis- 
tinctive quality, every man loves. So are we made. This indi- 
vidualism is cloistered with a record and with it cogitates and 
reads and writes and wrestles, without note of the mental pro- 
cesses, doubts and queries which would be suggested by associates 
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did they share the task. The product is his and his alone. The 
judge is lost in the advocate and as an advocate he enters the 
consultation room with an equipment of information and special 
research which gives him an undue and dangerous advantage 
over any brother disinclined to accept a prepared confession of 
faith in the forming of which he had no* part. The participants 
in this aftermath to special individual labor do not reason to- 
gether. One has reasoned for all. 

Discussion and decision before the case is written will avoid 
the delegation of a responsibility which should never be 
delegated. 

Of all functions with which mankind is invested^ the judicial 
function is the most utterly destitute of any delegable elements. 
No formal or informal system of referees or commissioners is 
recognized by either the spirit or the letter of our constitution. 
One judge has no more right to ask another judge to decide^ even 
tentatively, for him, than he has to substitute an outsider. How 
vital this particular branch of the subject is this Court may best 
appreciate by considering the proportion of tentative opinions 
which become "endorsed without recourse." When the court 
makes one member the keeper of its conscience, no matter how 
guardedly or provisionally, it thereby commits itself tacitly, in 
advance, to accord to the result a prima facie presumption of 
correctness which makes dissent difficult and suggests acquies- 
cence. 

The value of a preliminary discussion, in which each con- 
tributes of his special gifts, and special accomplishments and 
experience, right at the threshold and before the writing of any 
opinion producing well nigh ineradicable prepossession — can- 
not be over-estimated. Such discussion would tend to a rational, 
and a satisfying, and a reassuring decision; and the opinion 
would not be strained, hesitant, protesting, attempting to con- 
vince the unconvinced. It would sp>eak as "one having authority, 
not as a scribe." It would promulgate a union of judgment and 
precision. 

Opinions so rendered are definite declarations commanding ac- 
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ceptance as settled and stable. They do not encourage variant 
judicial utterances, because they neither parade nor antagonize 
individualism. The judge who in later months or years comes 
to these declarations finds fewer discordant elements and is less 
spurred to array his originality against another's initiative. 

How can a judge comfort himself with the reflection that he 
is not responsible for deciding my case wrong because he did 
not write the opinion, and yet reproach himself bitterly for. the 
injustice done in your case because he did write that opinion.^ 
Did he not vote on both cases, and was not his vote in my case as 
potent as in yours .^ Where is the warrant for gradations in de- 
grees of responsibility among appellate judges who vote all 
one way.^ 

A wrong decision by the court of very last resort is a tragedy. 
It takes away from one man that which belongs to him, and des- 
troys his confidence in the very existence of such a thing as jus- 
tice. It confers upon another that to which he is not entitled, 
and rewards his predatory pursuit, or his iniquitous defense, and 
gives him a taste for the forbidden fruits of the pirate and the 
highwayman. Or it may take from a citizen his life, leaving up- 
on his name and his descendants the brand of eternal infamy; or, 
save the life that is rightfully forfeited, and vindicate a desecra- 
tion of the sanctuary of justice. Compared with the responsi- 
bility for bringing about such results, all others are light and 
trivial. Then, if there is anything in the permanency of first 
impressions; of the advantages of a good start; and the supreme 
importance of the correct inclination at first, — the time to safe- 
guard against error in the appellate court is at the outset of the 
process. The cake that receives the first stage of its baking in 
an oven too hot or too cold, is marred beyond remedy. The opin- 
ion that is well started in the wrong direction, is rarely righted, 
and then only after irreparable wrong has been done. 

The course which it has become our duty to suggest to your 
honors would increase the capacity of each judge for public 
service and enhance the influence of the court as a whole. 

The chain is no stronger than its weakest link because each 
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link does its work alone. For the same reason a court working 
under the advance assignment method is measured by its weakest 
judge. A court which does the team work of advance consider- 
ation supplements the weak with the strength of the strong and 
its measure of usefulness may well be that of its strongest 
Judge. The ' newly elected sooner become worthy components 
of a worthy whole. The training of the judge of long experience 
becomes of greater value to the state. 

Decisions in which all participate on an equal footing will 
lighten the burden of jesponsibilty upon each justice while the 
responsibility for each decision is increased. No justice need 
ever feel more responsibile than his brethren for any output of 
the court. 

The adoption of the rule set forth in the Resolution of the Bar 
Association would, we believe, give added zest to the work of 
the court and permeate its output with new heartiness and vigor; 
for interest and enthusiasm is the mainspring of all effective 
labor. There is something deadening in this advance assignment 
of records. The disposition of one justice to consider the cases 
which are assigned to him as his special proteges leads to some- 
thing like comparative indifference to the proteges of the other 
justices. The outcome of it all is that the average case gets the 
thorough consideration of only one man. No case has the at- 
tention of the attendants provided for it by law. If the boys are 
the special pets of the father, and the girls the special favorites 
of the mother, no child enjoys the intense solicitude of the two 
parents which is its right, and the whole brood are semi-orphans. 
When a justice knows that he is not to write in a given case, 
the tendency is towards a rather perfunctory reading of prosaic 
briefs. His discussion of the opinion when brought before him 
is liable to be likewise perfunctory, and in such discussion his 
impression of the points rather obscure. The confidence which 
the non- writing judge may feel in the writer makes him the 
readier to take things for granted, and so lessens his interest. 
To this natural half -interest in the product* of the solitary hours 
of another we attribute much of the conflict in the decisions. We 
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remember what we have helped to mouldy and are apt to forget 
that to which we have given passive assent. There is a dif- 
ference between fighting a battle and reading about it. Much 
uncertainty comes from sheer forgetfulness of the court's de- 
cisions. The opinions as written under the prevailing system 
are confusing because replete with arguments attempting to 
convince^ which are not always consistent one with the other, 
and for no one of which any responsibility is assumed. Such 
opinions suggest the possibility of conflicts in principles, and 
invite experimental litigation. If a general discussion should 
follow close upon the study of the record by each judge, with 
Lis impression vivid, and his interest keen and freshly roused, 
the memory of one judge would supply the lapses of another. 
The general rule would be sure to find the exception properly 
declared. The general current would be stayed by due emphasis 
of special facts which might escape the notice of a solitary 
worker. When one "Homer nods" another ought to be alert. 
If each justice takes a spirited, rather than a passive, part in 
a decision, his impression of the court's attitude will linger lon- 
ger and more distinctly, and the concise opinion which would 
emanate from discussion would be remembered long after one 
less connected and more heavily laden with argument would 
be forgotten. 

We think that the number and length of opinions would be 
decreased by the adoption of this suggestion of the Bar Asso- 
ciation. 

Opinions, and sometimes long ones, are now written only to 
reiterate well settled principles. Such opinions usually are 
written for the purpose of calling the attention of fellow judges 
and of the profession to the thoroughness of the writer's re- 
search and the invulnerable strength of the conclusions in which 
he asks his brethren to concur, — all unnecessary had the line of 
controlling decisions been considered in an advance-discussion 
and the case disposed of by mere reference to one or more of 
those decisions. An opinion emanating from discussion should, 
in smallest compass, announce the reasons for the decision with 
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limited reference to authority, and in it there is no place for 
diversified argument. It need not be bulwarked as are the ad- 
vance briefs which may, or may not, become opinions, for the 
conference would determine not only the destination, but also 
the route to be traveled. 

The profession in Alabama is hungering for opinions of the 
court. It is wearied by travelling through many pages of writ- 
ini? which are repudiated as opinions of the court by a concur- 
rence limited to conclusions. Its patience has been taxed by 
long essays which conclude with an announcement such as this: 
"The foregoing expresses the views of the writer, but other 
members of the court entertaining different views, the cause is 
affirmed." It is hard to learn the law from the perusal of labo- 
rious statements of what is expressly declared not to be the law. 
It has been said of decisions arrived at by advance parcelling 
out of the records, "What deference can we expect will be paid 
to the judgments of a court which habitually refrains from 
forming any opinion of its own as a court and contents itself 
with issuing the individual paper of each member in turn en- 
dorsed without recourse." But worse than this, we have come 
in Alabama to where the court frequently declines to endorse 
even without recourse. 

The former achievements of this great court have not been 
absent from our minds. The fame and the epoch-making opin- 
ions, of the incomparable justices who have adorned this bench 
rise unbidden before our mental vision. None realize more keen- 
ly than we that if some great disaster should sweep the results 
of their labors, and the record of their genius, from the libraries 
and minds of men, the science of jurisprudence would sustain a 
staggering blow, and the irreparable loss would be ' bewailed 
wherever the English tongue is heard, or the common law ad- 
ministered. However, any argument that the suggestion which 
we bring should not be heeded because the distinguished career 
of this court was achieved without any such rule as that which 
we now advocate, would be fallacious. The tree flowers and 
fruits abundantly while the deadly parasite is almost imper- 
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ceptibly sapping its vitality. The foundations^ and much of the 
symmetrical superstructure of the common law, were constructed 
while the right to demand and enforce barbarous and supersti- 
tious procedures was recognized as sacred. Even the church 
has survived the thumbscrew, the rack, and the inquisition. They 
have survived because those excrescences have not survived. 
That the old order of a glorious era was defective, if not vicious, 
the inauguration of the new regime requiring the reading of the 
briefs, and, in effect, of the record, by each of the justices, under 
certain conditions, conclusively adjudicates. 

The increase of population, wealth, utilities, and the refine- 
ment of differentiations in all lines, with consequent increase of 
litigation, are partly responsible for radically different condi- 
tions surrounding the search for truth. The strenuousness of the 
age is responsible for raking up every shred of circumstance, of 
drawing every inference, of sifting every witness, and has ac- 
centuated the tenseness of forensic strife. The present instan- 
taneousness of communication, and the rapidity with which words 
are committed to paper, increase loquacity in business and in the 
courts. Such multitude of incidents, such infinity of cross-cur- 
rents of facts and precedents, and such a wilderness of detail, 
have vastly multiplied the difficulty of keeping a firm and com- 
prehensive grasp upon a case, and have also multiplied the diffi- 
culties of avoiding serious errors and mistakes, requiring in- 
creased precautions and vigilance. 

Something akin to the foregoing considerations have doubtless 
contributed to the requirement in other states, where the business 
is equally as great, and the work as onerous, of departures like 
that for which we clamor. The rule of requiring decision before 
opinion prevails in the following states, where the number of the 
decisions is as follows: 

Kentucky; 1,000 to 1,100 decisions and opinions. 
Georgia: 700 decisions and opinions, with three judges. 
Arkansas: 575 decisions and opinions, with five judges. 
Michigan: 600 decisions and opinions. 
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North Carolina: 600 decisions^ 520 opinions. 
Kansas: 640 decisions^ 521 opinions. 
Pennsylvania: 500 opinions and decisions. 
Iowa: 550 decisions^ 445 opinions. 
Minnesota: 500 decisions^ 400 opinions. 
Missouri: 350 decisions and opinions. 

With smaller numbers^ Massachusettes, Vermont, Rhode Is- 
land, Maine, Mississippi, New Jersey, Nebraska, Connecticut, 
Wisconsin, and Ohio, all sanction the draft of no court opinion 
unt'il after arrival at a decision. In Oregon, Oklahoma and In- 
diana, the prp-decision rule is in force, though not as unbending- 
ly as in the other states named. The Supreme Court of Ala- 
bama, during the last judicial year, decided 515 appeals and or- 
iginal applications, each judge not being presumed to read the 
record or take part in consultation until after a specially desig- 
nated judge prepared the opinion. Alabama was surpassed in 
number of opinions by the courts of Kentucky, Georgia, Michi- 
gan, Arkansas, North Carolina, Pennsylvania and Iowa, the Su- 
preme Court of the United States, and most of the Circuit Courts 
of Appeals, and every one of their judges is supposed to have 
studied each case by perusing the record ftnd briefs, and to have 
assisted in the actual decision of the cases, in consultation, be- 
fore an opinion had forecasted a cut and dried decision. Of the 
515 decisions put out by this court, probably a large number were 
accompanied by mere memorandum opinions. We present these 
figures to show that a departure is practicable for a heavily bur- 
dened court. The above information has been placed before us 
in the original handwriting of the chief justice, or other officer, 
of each court named. 

The court most severely taxed with respect to the importance 
of the cases submitted to it, and the fierce light that beats upon 
it. as well as the number of controversies clamoring for adjust- 
ment, is the Supreme Court of the United States. The adoption 
of the very best method of disposing of its business early became 
vital to the existence of that court. It adopted the method for 
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which we now contend^ and to that method it has steadfastly and 
successfully adhered. 

The new and improved method of procedure has greatly in- 
creased the labors of the lawyers of Alabama. This they have 
clieerfully accepted as their contribution to a higher standard of 
appellate work. Does not their acceptance of that burden en- 
title this^ the petition of their organization^ to consideration and 
a formal ruling by this Honorable Court? 

Respectfully submitted^ 

T. M. Stevens, 
Henry Fitts, 

. E. W. GODBEY, 

Conunittee. 

At the conclusion of this reading the court made formal ex- 
pression of its appreciation both of the substance of the address 
and of the spirit of helpfulness which prompted its presentation. 
In the informal discussion which followed after the adjournment 
there was a general expression of full accord with the purpose 
of this movement^ but there was suggested the existence of a prac- 
tical difficulty in this: The law provides for but one transcript 
from the trial courts ahd it is inconvenient^ if not impossible^ for 
each justice to read this one in season for a general preliminary 
discussion. This difficulty later found more formal expression 
in the following letter from the Chief Justice^ addressed to the 
Committee^ viz: 

"February 17th, 1914. 
Dear Sirs: 

I wish to inform you that while the Court has not thus far 
taken any' formal action in reference to your able and interesting 
address or memorial in regard to the method of handling ap- 
peals in the future, still I think each member of the court has 
been very profoundly impressed with same. I do not speak au- 
thoratively, but it is my opinion that the members of the Court, 
or a majority of them, desire to break away from old methods, 
as far as it will be practical for us to do so, and as soon as we 
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are afforded the facilities — which do not exist under the present 
system^ of large and single records. 

It is my opinion that the recent rules as to the order of busi- 
ness, requiring the reading of the briefs by the concurring judges 
before the opinion is adopted, is a considerable improvement 
over the old system, and which is perhaps the best we can do un- 
til a system is provided for abridgements of the record, or the 
printing of a sufficient number of copies of same for all of the 
judges. But even with these facilities, it is my opinion that there 
would still be a few complicated cases or records, that would have 
to be turned over to some member of the Court, for investigation 
and the preparation of an opinion before the case is decided. 

Before the July vacation the Court will take some formal ac- 
tion in the matter, and will perhaps select a committee to confer 
with yourselves, or other members of the Bar Association if 
necessary, for the purpose of reforming, as far as possible, the 
present system and of discussing the means or facilities which 
would enable us to depart from the present system of handling 
cases. 

I am. with high regards and esteem. 

Yours very truly, 

Jno. C. Anderson, C. J." 

On June 22, 1914, the court adopted the following rule, viz: 
RULE 46. — Whenever counsel for either side, or jointly, shall, 
upon the submission of any cause to this court, furnish three or 
more copies of the record, which must be printed or in legible 
carbon, the Justices who are to decide the case will each read the 
record, independently or in consultation, and will discuss^ con- 
sider and, when practical, decide the case before the preparation 
of an opinion. This rule will not, however, prevent a recon- 
sideration or discussion of the cause in consultation after the 
preparation of an opinion, or any change in the opinion, or de- 
cision upon the last consideration. 

This rule is not intended as making any change as to the rec- 
ord proper, to be certified to this court by the clerk or register, 
but is intended as a change in the method of deciding the cases. 
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whenever counsel shall supply copies of the record, which must 
be printed or in plain carbon, and may be on paper corresponding 
in size with the ordinary briefs. 

Whenever the copies are supplied as contemplated by this rule 
it will operate to relieve counsel from making such statement of 
the facts as is contemplated by the present rule." 

Which granted the prayer of our memorial so far as it is prac- 
tical to do so until such time as the Legislature in its wisdom 
provides for multifold transcripts. The letter of the Chief Jus- 
tice transmitting copies of this rule to each member of the Com- 
mittee is significant of the thorough spirit of co-operation be- 
tween the Bench and Bar of Alabama, and as such is worthy of a 
permanent place in the records of the Association. 

"June 24th, 1914. 
Hons. Thos. M. Stevens, 
E. W. Godbey, and 
Henry Fitts 
Committee. 
Dear Sirs: 

I beg to inform you that the members of the Court have been 
very much impressed with your memorial as to a change from the 
present method of deciding cases and preparing opinions. It 
may be true that we are following a system which should be res- 
pected because handed down to us by those who have made the 
Alabama reports illustrious; but this fact, alone, should not de- 
ter the present Court from resorting to any other method which 
will insure a more thorough and satisfactory investigation and 
consideration of appeals, and in the accomplishment of this end 
we are receptive to any suggestions from the Bar of the State 
and are willing to profit by the example now set by the Federal, 
and most of the State courts, of deciding cases before the prep- 
aration of an opinion. 

As you doubtless know, we have no authority to require print- 
ed records, and cannot well undertake to have every participating 
Justice read the record, in the absence of copies, but we have 
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just adopted a rule (a copy of which is enclosed) which indicates 
a willingness on the part of the court to resort to a more perfect 
system; and, with the aid of counsel, will give the suggested plan 
a fair trial, and if it proves satisfactory to the court and to the 
profession we can get such legislative relief as will make it pos- 
sible to apply the new method to the consideration of all appeals. 

Yours truly, 

Jno. C. Anderson, C. J." 

The last sentence of the above quoted rule greatly simplifies 
the task of brief making and is, in itself an incentive to counsel 
to supply the additional copies of the transcript. The lawyers of 
the state should not hesitate to render the court this needed fac- 
ility. 

However, the task of the Association in this behalf is not com- 
pleted. The court needs and wants at least four copies of the- 
transcript. The Legislature can, by a simple change in the pres- 
ent law, provide for this. They need not necessarily be printed. 
Clear carbons will answer the purpose, and can be supplied at 
little additional cost. The Association should be diligent to have 
the Legislature see and provide for this need. But pending ac- 
tion by the Legislature, the Rule is workable. This we think is 
demonstrated by the following communication from the clerks 
or the courts of record in Jefferson County addressed to this 
Committee, viz: 

"July 9, 1914. 
Messrs. T. M. Stevens, E. W. Godbey, and Henry Fitts, 
Committee of Alabama State Bar Association. 
Gentlemen: 

At your request the Clerk of the City Court of Birmingham, 
the Clerk of the Jefferson County Circuit Court and the Register 
of the Chancery Court of Jefferson County have considered Su- 
preme Court rule 46 and are prepared to deliver three carbon 
copies of each Supreme Court transcript duly compared and cer- 
tified to Appellant's counsel upon the payment of fifteen cents 
per hundred words for such carbon copies, the words being 
coimted but once, that is to say three carbon copies will be fur- 
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nished at the same price provided by law for the original trans- 
cript. Since the costs of these carbons cannot be taxed as cost 
under the law, payment therefor will be expected at the time of 
delivery. The carbons will be supplied on a first grade bond 
paper and all three carbons will be clear and easily read. 

Yours very truly, 

Sam M. Blake, Clerk & Register of 

City Court of Birmingham. 
Henry Morscheimer, 

Register in Chancery. 
Wm. J. Waldrop, Clerk of the Cir- 
cuit Court." 

Wliile the price named in this communication is probably more 
than the labor involved justifies, it is not prohibitive and when 
it is borne in mind that the labor involved in preparing a brief 
is greatly lessened, and the length of the brief diminished, we 
take it that few appellants would decline on this basis to pro- 
vide the carbon copies of the transcript. 

Respectfully submitted, 

Thos. M. Stevens, 

E. W. GODBEY, 

Henry Fitts, 

Committee. 
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REPORT OF SPECIAL COMMITTEE. 

To the State Bar Association: 

Your special Committee on Violation of Ethics and Law by 
Attorneys, respectfully begs leave to report that from time to 
time since the last meeting of the Association, inquiry has been 
made of lawyers in various parts of the State respecting com- 
plaints that would probably be made, but we have not found it 
necessary to convene at any of these places. 

Several complaints have reached the Committee, but they have 
been investigated, and in each instance with the development 
that the controversy was between attorney and client, and related 
to fees charged on collections, failure to make proper report, 
and charges of like character. In some instances, the conduct of 
the Attorney would seem arbitrary, but the amount involved be- 
ing small, and the complainants residing at a distance, being 
usually non-residents, collecting agencies, or the like, and un- 
willing to follow up the charges with legal evidence, we have 
not deemed it wise to report these cases to the Central Council. 

Respectfully submitted, 

B. P. Crum, Chairman, 
George Huddlbston^ 
Henry R. Howze. 
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NECROLOGY OF THE ALABAMA STATE BAR ASSO- 
CIATION. 

By Thomas M. Owen, Director, 
Alabama State Department of Archives and History. 

Of the eight members of the Association who have passed 
away since the annual meeting in 1913, Judge Thomas G. 
Jones, Maj. W. W. Screws, Col. M. P. LeGrand, Mr. John V. 
Smith, and Mr. R. L. Harmon, were all residents of Montgom- 
ery. Mr. B. B. Boone resided in Mobile, Mr. Joe C. Granade 
at Chatom, and Mr. Tipton Mullins at Clanton. With the ex- 
ception of Mr. Harmon the entire number had held official po- 
sition in the State of Alabama. Judge Jones and Maj. Screws 
were Confederate soldiers. Judge Jones, Mr. Boone and Mr. 
Mullins had served in the Alabama Constitutional Convention 
of 1901. Judge Jones, Maj. Screws, Col. LeGrand and Mr. 
Harmon had practically retired from the practice at the time 
of their demise. All were Democrats. Judge Jones and Maj. 
Screws occupied positions which had brought them to national 
attention. All were an honor to the Alabama State Bar Asso- 
ciation. 

Materials for sketches of Messrs. Boone, Mullins and Granade 
hav^ not been secured, although effort has been made. 

ROBERT L. HARMON, passed away February 2, 1914, at 
his home in Montgomery. He was a native of Butler, Ga., 
where he was born August 29, 1865. His father was John 
Fletcher Harmon and his mother Nancy Bateman. After his 
birth his parents removed to Alabama and located in Bullock 
county, near Union Springs. Later* they removed to Orion, 
Pike coimty, where the father died, and where his mother still 
resides. 
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He received his education in the country schools of Pike 
county, and at the University of Alabama. However, he did not 
graduate in the academic department, completing only the soph- 
omore and junior years, 1887-89. Later he entered the law 
school of the University, from which he graduated in 1891, with 
the degree of Bachelor of Laws. He at once located in Troy 
for the practice. After remaining there some years, he remov- 
ed to Montgomry for a larger field of opportunity. From time 
to time he was associated in the practice with John D. Roque- 
more and Joseph M. White. He was with the latter at the time 
of Mr. White's death. Later he became the senior partner in 
the firm of Harmon, Dent and Weil, which continued until the 
election of Mr. Dent as solicitor. From that date until his death 
he practiced alone. 

About 1910, after the death of his father-in-law, Barry L. 
Holt, he was chosen president of the Prattville Cotton Mills, 
a position he held until his death. During the last years of his 
life his health was not good, and in consequence he limited his 
practice, devoting himself only to a few chosen clients and to 
his business interests. He was a Baptist; a Democrat; and a 
Mason. His wife was Mary Holt, to whom he was married 
in Montgomery, January 9, 1901. She was the daughter of 
Barry L. Holt and Louise Noble, both born and reared in 
Montgomery. 

THOMAS GOODE JONES, late Judge of the Northern 
and Middle Districts of Alabama, and a resident of Montgom- 
ery for sixty-four years, was born November 26, 1844, at Ma- 
con, Bibb county, Ga., and was the son of Samuel G. and Martha 
Ward (Goode) Jones, and the grandson of Dr. Thomas Wil- 
liamson and Mary Armistead (Goode) Jones of Inverness, 
Mecklenburg county, Va., and of Dr. Thomas and Mary Ann 
{Knox) Goode, of Bath county, Va. The Jones family was of 
Welsh, and the Goodes, of English descent. Samuel G. Jones, 
born in Virginia, passed most of his life in Montgomery. He 
was one of the pioneer railroad builders of the South, and was 



218 ALABAMA STATE BAB ASSOCIATION 

noted for his donations to schools^ and to the Episcopal churchy 
of which he was a devout member. 

Judge Jones received his primary and academic education in 
the schools of Montgomery, and afterwards attended the far- 
famed schools of Dr. Charles Minor and Prof. Gesner Harri- 
son, near Charlottsville, Va. In 1859 he entered the Virginia 
Military Institute, from which he graduated in 1862. He en- 
tered the Confederate Army, serving as a private in Co. A, 
5drd Alabama Infantry, Mounted, and as a staff officer imder 
Gen. John B. Gordon, attaining the rank of major. He was 
wounded four times during the war. 

He studied law while in winter quarters in the army, and 
after the close of hostilities further pursued his studies in the 
law office of John A. Elmore of Montgomery. He was later 
one of a class taught by Chief Justice A. J. Walker, of Ala- 
bama; and was admitted to practice in 1866. In addition to his 
law practice, he was a planter from 1866 to 1870, with the ex- 
ception of 1868, when he was editor of the Daily Picayune of 
Montgomery. From 1870 to 1880 he was reporter of the Su- 
preme Court of Alabama; in 1876, was admitted to practice in 
the Supreme Court of United States; was alderman of the City 
of Montgomery, 1876 to 1884, devoting much time to municipal 
problems; was orator on Confederate memorial day at Mont- 
gomery in 1874; was a member of the Alabama House of Rep- 
resentatives, 1884 to 1888, and speaker 1886 to 1888; was gov- 
ernor of Alabama, 1890 to 1894; was orator at the unveiling 
of the soldier's monument at Montgomery in 1898; and was 
president of the Alabama State Bar Association, 1901. He was 
connected with the Alabama State troops in various capacities 
from 1872 to 1890, the last ten years of which he served as 
Colonel of the 2d Regiment Alabama State Troops. He served 
as chairman of the yellow fever relief committee at Montgom- 
ery in 1897; was a member of the Alabama Constitutional Con- 
vention of 1901, in which he was chairman of the Committee on 
the Executive Department; and was orator at the memorial ser- 
vices at Grant's tomb in New York in 1902. 
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In 1901, he was appointed United States District Judge for 
the northern and middle districts of Alabama to succeed Judge 
John Bruce. In politics he always stood for Democratic prin- 
ciples, including therein his support of Palmer and Buckner, and 
was a delegate from the State at large to the Indianapolis con- 
vention which nominated them in 1896. He was at one time 
a member of the Montgomery County Democratic committee, 
and for four years was a member of the State executive com- 
mittee. He was a member of the Protestant Episcopal church, 
St. John's parish, Montgomery; was one of the trustees of the 
Bishop's fund of the diocese of Alabama, and was trustee of 
the old Hamner Hall school for girls. He was a Knight of 
Pythias, and an Elk. He was author of eighteen volumes of 
the Alabama Supreme Court Reports, 1870 to 1880, a pamphlet 
entitled Last Days of Army of Northern Virginia, and also the 
author of the Code of Ethics of the Alabama State Bar Asso- 
ciation. Judge Jones was a profound lawyer, a vigorous and 
forceful writer, a constructive thinker, a public-spirited citizen, 
a faithful friend, and a devoted husband and father. 

He was married Dec. 20, 1866, in Montgomery, to Georgena 
C, daughter of Dr. Marshall and Caroline {Moore) Bird, of 
Montgomery. He died April 28, 1914, and was buried with 
military honors in Oakwood Cemetery. 

COL. MILTON PAUL LEGRAND, was born at Tuskegee, 
Macon coimty, Ala., March 25, 1861. He was the son of Dr. 
Milton Paul LeGrand, a native of Anson county, N. C. His 
mother was Mary Louise, daughter of Dr. Erastus W, Jones, of 
Tuskegee. His father was both a physician and a merchant, 
having removed to Montgomery about 1859. In addition to these 
activities he was also interested in railroad building and banking. 

Col. LeGrand was educated in the schools of Montgomery and 
at Park High School, Tuskegee. He received his college train- 
ing at Vanderbilt University, where he graduated in 1883 with 
the B. A. degree. Entering the law class of the University of 
Alabama, he graduated in 1894 as Bachelor of Laws. He at 
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once entered upon the practice of law with Horace Stringfellow. 
In 1892, he became vice-president of the Bank of Montgomery, 
and later president, holding that position until 1900, when it 
was consolidated with the Merchants and Farmers Bank. He 
was for many years vice-president of the latter. He served 
on the staff of Gov. Thomas Seay and of Gov. Thomas G. 
Jones, holding the position of Judge Advocate General, Ala- 
bama State Troops, with the rank of Colonel. During the lat- 
ter years of his life he retired from the bar, and devoted him- 
self to banking and to his farming interests. He was a Meth- 
odist; a Democrat; a Knight of Pythias; and a member of the 
Benevolent Protective Order of Elks and of the Independent 
Order of Red Men. He was a number of years a member of 
the Board of Trustees of the University of Alabama. His wife 
was Mary Virginia, daughter of Robert W. and Annie (Paul) 
Goldthwaite of Montgomery. He was married April 27, 1893. 
He died August 6, 1913. 

MAJOR WILLIAM WALLACE SCREWS, editor of the 
Montgomery Advertiser, and a citizen of Montgomery since 
1858, died at his summer home at Coosada, Elmore county, 
August 7, 1913. He was born February 25, 1839, at Jerni- 

gan, then in Barbour, but now in Russell county, Alabama. His 

* 
father, Benjamin Screws, son of John Screws and Miss White- 
head, was a native of Nash county, N. C, and who many years 
prior to the War of Secession, located in Barbour county. He 
lived successively at Glenville and at Clayton, and was a mer- 
chant. The mother of Major Screws was Mourning Jones, 
daughter of James and Nancy (Arrington) Drake, both of Nash 
county. Both his paternal and maternal ancestors were Eng- 
lish. The Drakes first settled in Massachusetts, but later a 
branch of the family removed to North Carolina. The Arring- 
tons first located in Virginia, whence they removed to North 
Carolina. 

Major Screws was educated at the village school in Glenville, 
and among his teachers were Gen. Alpheus S. Baker and Dr- 
Allen S. Andrews. While he had no college advantages, at the 
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age of sixteen he left school with some proficiency in Latin^ 
Greek and English literature. 

On January 1, 1858, a youth of eighteen, he came to Mont- 
gomery, which was ever after to be his home, and at once en- 
tered the law offices of Watts, Judge and Jackson. The next 
year he was admitted to the bar, while not yet of age. Al- 
though he was a Whig, and opposed to secession, he joined one 
of the first companies, and went to Pensacola in January, 1861, 
where he was with the command which captured the navy yard 
and Fort Barancas. Returning home, he again engaged in the 
practice, but on March 6, 1862, he enlisted in Hilliard's Le- 
gion, C. S. A. He served with this command until it was re- 
organized and divided. His company, in which he was a lieu- 
tenant, united with several others of the Legion to form the 
59th Alabama infantry regiment, and with this command he 
served until his capture at Sailor's Creek, Va., April 6, 1865. 
He was taken to Johnson's Island prison, from which he was 
not released until June 19, 1865. 

He returned to Montgomery expecting to resume the practice 
of law, but before doing so he was invited to a position on the 
editorial staff of the Montgomery Advertiser. From that time 
until his death he was constantly associated with that paper, 
being part of the time sole owner, and continuously the editor. 

In December, 1878, he was elected Secretary of State of Ala- 
bama, filling this position for two terms of two years each. He 
was Post-master of Montgomery from July 1, 1893, to Novem- 
ber 15, 1897. He was a Democrat; a Royal Arch Mason; a 
Knight Templar; and a member of the Council of Royal and 
Select Masters. He was a commimicant of St. John's Epis- 
copal church, Montgomery, of which he was senior warden at 
the time of his death; had served as a member of every council 
of the diocese of Alabama since 1885, with two exceptions; was 
a member of the Standing Committee of the diocese since 1894; 
and a delegate to the General Conventions of the Protestant 
Episcopal church at Boston, 1904, Richmond, 1907, and Cin- 
cinnati, 1910. Although one of the most prolific writers in the 
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state^ he published no books. However, he contributed a His- 
tory of Alabama journalism to the Memorial Record of Alabama, 
Vol. 2, pp. 158-235. On May 30, 1906, he received the honorary 
degree of Doctor of Laws from the University of Alabama. He 
received the title of Major by reason of his service on the staff 
of Gen. James T. Holtzclaw in the Alabama State Troops. Maj. 
Screws was an editor of force and power, and his influence in 
Alabama was far-reaching. 

In Montgomery April 25, 1867, he was married to Emily 
Frances, daughter of Judge William White and Mary (Ware) 
Holt, both of Augusta, Ga. Judge Holt was an officer in the 
War of 1812, first Mayor of the City of Augusta, and for many 
years Judge of the Superior Court of Augusta Circuit. 

JOHN V. SMITH, City Attorney of Montgomery at the 
time of his death, August 4, 1913, was born in Hamilton, Harris 
county, Georgia, March 15, 1860. His parents were John Wil- 
son and Martha W. (Patrick) Smith, the former the son of Wil- 
liam and Winnie (Oslin) Smith, all of Georgia. His father left 
his native state, and located at Scale, Russell county, Ala., where 
he lived until his death. 

Here his son was educated preparatory to a two years course 
at the old A. & M. College, Auburn. He did not graduate, how- 
ever, but in his twenty-first year was admitted to the bar, and 
a year later began the practice at Rutledge, Crenshaw county, 
Ala. Here he remained until April, 1885, when he located at 
Scale. He was register in chancery, 1886 and 1890, and a mem- 
ber of the Alabama House of Representatives, 1888-89, and 
1890-91. He was elected solicitor for the 3d Judicial Circuit, 
serving from 1892 to January, 1901, when he resigned to ac- 
cept the position of president of the Alabama Railroad Com- 
mission at the hands of Gov. William J. Samford, a post he 
held for four years, 1901-04. At Portland, Maine, he was chosen 
president of the National Association of Railroad Commission- 
ers, and as such served for 1903 and 1904. By virtue of his 
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position as president of the railroad commission^ he acted as 
president of the first board of pardons of Alabama^ 1901-03. 

Mr. Smith has been indefatigable in party service. He was 
chairman of the Democratic committee of Crenshaw county dur- 
ing the contest between Herbert and Whitehead for Congress, 
1884; held the same place in Russell county from 1892 to 1896; 
was manager of the late Governor Samford's campaign for that 
high office in the Democratic State convention of 1900; mem- 
ber of Senator Morgan's advisory committee, in the campaign 
of 1900 with Governor Johnston for the United States Senate; 
chairman of the State Democratic campaign committee of 1900; 
chairman of the State Democratic committee in the campaign of 
1901 on calling a Constitutional Convention, and a delegate 
from Russell county to every Democratic State convention from 
1888 to 1901, inclusive. Since 1904 he practiced law in Mont- 
gomery. In November, 1910, he was elected to the IJouse of 
Representatives from Montgomery county. He was a Metho- 
dist, and a Royal Arch Mason. Mr. Smith was married Sep- 
tember 12, 1880, to Cornelia Elizabeth, daughter of Wm. C. 
McTyeire, of Bessemer, a native of Barnwell District, S. C, 
and wife of Caroline S. Houser, of Autauga county, Ala. Wm. 
C. McTyeire was a brother of the late Bishop Holland N. Mc- 
Tyeire of the M. E. Church, South. 
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ORGANIZATION. 

Montgomery, Ala., Dec. IS, 1878. 
The undersigned members of the legal profession, believing 
that the formation of a Bar Association of Alabama is desirable, 
respectfully request the members of the Bar of each County to 
appoint one or more delegates to attend a Convention of the Bar 
of the State, to be held in the Hall of the House of Represen- 
tatives, on the 15th day of January, next, at 7 P. M., and that 
E. W. Pettus and Wm. M. Brooks of Selma, and W. L. Bragg of 
Montgomery, are requested to prepare a plan of organization to 
be submitted to said Convention. 

NAME. COUNTY. 

W. G. Little, Jr :....Sumter 

David Clopton Montgomery 

Geo. P. Harrison, Jr Lee 

J . L. Cunningham ^.Etowah 

A. C. Hargrove Tuscaloosa 

L. A. Dobbs DeKalb 

Jno. D. Roquemore Barbour 

J. J. Robinson Chambers 

Jno. A. Padgett Crenshaw 

J. R. Satterfield Dallas 

W. E . Clark Marengo 

J. Wl Bush Perry 

D. S. Troy Montgomery 

Jno. T. Heflin Talladega 

C. F. Hamill Blount 

H. A. Woolf Marengo 

John A. Foster Barbour 

Malachi Riley Covington 

Gaylord B. Clark Mobile 

J. Little Smith Mobile 

A. L. Brooks ..Macon 

Thos. W. Williams Elmore 
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F. W. Bowden Talladega 

^v* xi» j\j.Cv>iiuiff »—» ~.....M..~.~................~~~........ w aiKcr 

Wm. G. Cochrane Tuscaloosa 

G. D. Campbell Jackson 

H. A. Sharpe Morgan 

WP TapIt FrATilclin 

J. T. Holtzclaw .. Montgomery 

W. S. Thorington Montgomery 

Jno. W. A. Sanford Montgomery 

Wade Keyes ^.....Montgomery 

W. A. Gunter Montgomery 

E. J. Fitzpatrick Montgomery 

H; C. Semple Montgomery 

T. M. Arrington Montgomery 

Geo. F. Moore Montgomery 

T. H. Watts, Sr...... Montgomery 

Pursuant t9 the foregoing call, a preliminary conference in 
reference to organizing a State Bar Association met in the Hall 
of the House of Representatives on the 15th of January, 1879. 

On motion of D. S. Troy, L. P. Walker of Huntsville, was 
imanimously elected chairman of the meeting and on motion 
of J. J. Robinson, of Chambers, Geo. W. Taylor, of Choctaw, 
was elected secretary pro tern., and the names of thirty mem- 
bers of the Bar, desirous of organizing a State Bar Association, 
were enrolled by the Secretary. 

Messrs. E. W. Pettus, Wm. M. Brooks and W. L. Bragg, 
the Committee designated and requested in the call to draft a 
plan of organization to be submitted to the conference through 
W. L. Bragg, reported a Constitution and By-Laws for The 
Alabama State Bar Association. 

The report of the Committee was received, and the Con- 
stitution and By-Laws, subject to amendment by the conference, 
were adopted. 

On motion of Joseph Wheeler, of Lawrence, Alex. Troy, of 
Montgomery, was elected Secretary and Treasurer of The Ala- 
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bama State Bar Association as organized under said Constitution 
and By-Laws. 

On motion, the Conference adjourned to meet at the same 
place on Monday, 20th January. 

At the re-assembling of the meeting the Chairman, L. P. 
Walker, being absent, on motion of W. G. Little, Jr., of Sumter, 
Thos. H. Watts, of Montgomery, was called to the Chair. 

The proposed changes in the Constitution and By-Laws were 
agreed to unanimously. 

D. S. Troy then introduced the following resolutions, which 
were adopted: 

Resolved, That this Convention elect a President and ^ve 
Vice-Presidents of the Bar Association of this State, to serve 
under the Constitution and By-Laws reported by the Com- 
mittee as amended by this Convention until the first annual 
meeting of said Association, which shall be held on the first 
Tuesday in December, 1879. 

Resolved, That the President of said Associatipn, elected by 
this Convention, shall appoint the Executive Committee and 
Central Council, provided for in said Constitution and By-Laws 
and the persons thus appointed shall discharge the duties of 
the positions to which they may be appointed, until said first 
annual meeting and until their successors are elected or ap- 
pointed, as provided in said Constitution and By-Laws. 

Resolved, That any member of the Bar of this State, who 
shall sign or authorize his signature to the roll of membership 
of said Bar Association, and pay to the Secretary and Treasurer 
the initiation fee within sixty days from this date, shall be a 
member of this Bar Association, and said Constitution and By- 
Laws shall become operative at the expiration of said period of 
sixty days on all who shall have subscribed the roll of member- 
ship, and paid the initiation fee. 

Resolved, That it shall be the duty of the Secretary, with- 
out delay, to send by mail a printed copy of said Constitution 
and By-Laws and of these resolutions to every member of the 
Bar of this State whose address can be ascertained, and also 
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a circular stating briefly the action of this Convention, the names 
of the officers elected by it, and the names of the Executive 
Committee and Central Council appointed by the President. 

Resolved, That the Chairman appoint a committee of three 
to prepare an act of incorporation of the Association, conferring 
such powers as may be necessary to accomplish the objects 
declared in the Constitution, and, if practicable, to secure the 
enactment by the General Assembly. 

The Chair appointed W. L. Bragg, W. G. Little, Jr., and 
G. B. Clark, as the committee to prepare the act of incorpor- 
ation. 

On motion, the Chair appointed a committee of three, consist- 
ing of D. S. Troy, J. Little Smith, and H. A. Woolf, to nomi- 
nate a President and five Vice-Presidents for the ensuing year. 

The Committee, after deliberation, reported the following 
as the officers of the Association: 

President, W. L. Bragg, Montgomery; Vice-Presidents, Peter 
Hamilton, Mobile; E. W. Pettus, Selma; L. P. Walker, Hunts- 
ville; H. M. Somerville, Tuscaloosa; Jas. L. Pugh, Eufaula. 

The report of the committee was unanimously adopted. 

W. G. Little, Jr., offered the following resolution, which was 
adopted: 

Resolved, That this Bar Association recommends the Alabama 
Law Journal, published at Tuscaloosa, to the profession of this 
State as worthy of their support and patronage. 

The meeting then adjourned. 

THOS. H. WATTS, Chairman. 

Alex Troy, Secretary. 
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AN ACT 
Incorporating the Alabama State Bar Association. 

Section 1. Be it enacted by the General Assembly of Ala- 
T)ama^ That Edmimd W. Pettus, Leroy P. Walker, Peter Hamil- 
ton, James L. Pugh, H. M. Somerville, Thomas H. Watts, Sr., 
Daniel S. Troy, William M. Brooks, William G. Little, Jr., John 
Little Smith and Walter L. Bragg, and their associates and 
successors, be and they are hereby made a body corporate imder 
the name of, "The Alabama State Bar Association," and with 
power under that name to sue and be sued, plead and be im- 
pleaded, answer and be answered imto, in any of the courts of 
law or equity in this State, to have a common seal, and to break 
or alter the same at pleasure, to haive, hold and enjoy real and 
personal estate of the value of not more than twenty thousand 
dollars, and in addition thereto a library or libraries of books of 
law or learning without limitation as to value, to buy, sell or 
dispose of, or acquire in any way property within the limits 
aforesaid, and for the purposes and objects of the Association 
as hereinafter set forth. 

Sec. 2. Be it further enacted. That the purpose and objects 
of the said incorporated Association are hereby declared to be: 
To advance the science of jurisprudence, promote the admin- 
istration of justice throughout this State, uphold the honor of the 
profession of the law, and to establish cordial intercourse 
among the members of the Bar of Alabama. 

Sec. 3. Be it further enacted. That said Association shall 
have power to make a constitution, by-laws, rule^ and regula- 
tions for the order and government of said Association, or of 
any officer or agent thereof, and to provide for the trial and 
expulsion of members, or removal of any officer or agent, and 
to elect a President, five Vice Presidents, a Secretary, Treas- 
urer, and all other officers which in its discretion may be deemed 
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necessary or proper for carrying out the objects of the organi- 
zation^ to impose fines and penalites on its members for viola- 
tion thereof, and that the funds thus received shall be ap|)lied 
io such purposes as the said Association may direct. 

Sec. 4. Be it further enacted. That the officers thus elected 
shall hold office for such time as the said Association shall 
prescribe ; and a failure to elect officers at the proper time there- 
for shall not operate as a dissolution of the corporation, but 
such officers shall retain their power and offices imtil their suc- 
cessors shall be elected or appointed. 

Sec. 5. Be it further enacted, That this charter of incorpor- 
ation can be rendered operative by the said Association organ- 
izing or acting thereunder at any time within one year after the 
passage of this Act, and any organization of said Association 
heretofore made with reference to obtaining the benefits of this 
Act of incorporation shall, if operated under the provisions of 
this Act, be an acceptance thereof if done at any time within 
the period of one year as aforesaid; and any constitution, by- 
laws, rules and regulations heretofore adopted by said Associa- 
tion, to take effect then or at a future time under the provisions 
of this Act of incorporation, shall in all things be as Valid as 
if such constitution, by-laws, rules and regulations had in all 
respects been prepared and adopted by said Association, to take 
effect then or at a future time under the provisions of this Act 
of incorporation, shall in all things be as valid as if such consti- 
tution, by-laws, rules and regulations had in all respects been 
prepared and adopted by said Association after the passage of 
this Act. 

Approved February 12, 1879. 
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CONSTITUTION. 

ARTICLE 1. 

TJie object of the Association shall be to advance the science 
of jurisprudence, promote the administration of justice through- 
out the State, uphold the honor of the profession of the law, 
and establish cordial intercourse among the members of the 
Bar of Alabama. This Association shall be known as "The 
Alabama State Bar Association." 



ARTICLE II. 

Any white member of the legal profession who is a member of 
the Bar of the State in good standing may become a member by 
vote of the Association, on open nomination. But no person 
shall be entitled to participate in the proceedings of the Asso- 
ciation until after his acceptance of such election and the pay- 
ment of dues for the current year. 

ARTICLE III. 

The officers of the Association shall consist of one President, 
five Vice Presidents, a Secretary, a Treasurer, a Central Coun- 
cil, and Executive Committee, which committee shall be com- 
posed of five members, one of whom shall be the Secretary and 
Treasurer of the Association. 

Each of the officers, council and committee, shall be elected 
at each annual meeting by the Association for the year next 
ensuing, but the same person shall not be elected President two 
years in succession. All such elections shall be by ballot. They 
shall hold office from the adjournment of the meeting at which 
they are elected. 
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ARTICLE IV. 

The Central Council shall consist of &ye members, and shall 
be at all times an advisory board for consultation and confer- 
ence when called on for that purpose by the President or any 
Vice President who may for the time being be acting as Pres- 
ident. 

ARTICLE V. 

The President by and with the advice and consent of the Cen- 
tral Coimcil, may establish a Local Council in any County of 
this State by issuing a warrant to that effect, naming therein 
the persons composing such Local Council. Each Council shall 
consist of not less than three nor more than seven members. No 
person shall be eligible to appointment as a member* of any 
Local Council who is not at the time a member of this Asso- 
ciation. 

ARTICLE VI. 

Each member shall pay &ve dollars to the Treasurer as annual 
dues, and no person shall be qualified to exercise any privilege 
of membership who is in default. Such dues shall be payable, 
and the payment thereof enforced as may be provided by the 
By-Laws. Members shall be entitled to receive all publications 
of the Association free of charge. One year's annual dues shall 
be paid in advance by each member at the time of his election. 

ARTICLE VII. 

By-Laws may be adopted at any annual meeting of the As- 
sociation by a majority of the members present. 
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ARTICLE VIII. 

The following committees shall be amiually appointed by the 
President for the ensuing year, and shall consist of ^ve members 
each : 

1. On Jurisprudence and Law Reform. 

2. On Judicial Administration and Remedial Procedure. 

3. On Legal Education and Admission to the Bar. 

4. On Publication. 

3. On Correspondence. 

8. On Legislation. 

7. On Local Bar Associations. 

A majority of the members of any committee, or of the Cen- 
tral Council who may be present at any meeting of such com- 
mittee or council, shall constitute a quorum for the purposes of 
such meeting. Vacancies in any office provided for by this 
Constitution shall be filled by appointment by the President. 

ARTICLE IX. 

The Central Council and Executive Committee shall each per- 
form such duties as may be assigned to them by the President, 
or as may be defined by the By-Laws, except as herein otherwise 
directed. 

ARTICLE X. 

This Association shall meet annually at such time and place 
as the Executive Committee may determine, and those present 
at such meeting shall constitute a quorur-. The Executive Com- 
mittee shall require thirty days' notice of the time and place of 
meeting, by publication in a newspaper, to be given; which 
publication shall be made by the Secretary. 
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ARTICLE XI. 

The President shall open each annual meeting of the Asso- 
ciation with an address in which he shall communicate the most 
noteworthy changes in statute law on points of general interest 
made in the several States and by Congress during the preced- 
ing year. 

ARTICLE XII. 

The Constitution may be altered or amended by a vote of 
three-fourths of the members present at any annual meeting, 
but no such change shall be made at any meeting at which less 
than thirty members are present. 

ARTICLE XIII. 

Each Local Council shall perform such duties as it may be 
called upon to perform by the President or as may be defined 
by the By-Laws. 

ARTICLE XIV. 

Any member of the Association may be suspended or expelled 
for misconduct in his relations to this Association or in his pro- 
fession, on conviction thereof, as may be prescribed by the By- 
Laws. 

ARTICLE XV. 

This Constitution shall go into immediate effect. This Asso- 
ciation shall be incorporated under the laws of the State of 
Alabama as soon as practicable, and until such incorporation all 
money and property of said Association shall be vested in the 
President and Treasurer, as Trustees thereof, who shall pay 
over and deliver the same to said corporation as its property as 
soon as the corporation is created by law. 

ARTICLE XVI. 

The two offices of Secretary and Treasurer may be filled by 
one person, if the Association shall, by its By-Laws, so deter- 
mine. 
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BY-LAWS. 



I. 



The President shall preside at all meetings of the Associa- 
tion, and in case of his absence one of the Vice-Presidents shall 
preside. 

II. 

The Secretary shall keep a record of all meetings of the As- 
sociation, and all other matters of which a record shall be 
deemed advisable by the Association, and shall conduct the cor- 
respondence of the Association with the concurrence of the 
President. He shall notify the officers and members of their 
election and shall keep a roll of the members, and shall issue 
notice of all meetings. 

III. 

The Treasurer shall collect, and, under the direction of the 
Executive Committee disburse all funds of the Association; he 
shall report annually, and oftener if required; he shall keep reg- 
ular accounts, which shall be at all times open to inspection 
of the members of the Association. His accounts shall be aud- 
ited by the Executive Committee. Before discharging any of 
the duties of his office, the incumbent shall execute a bond with 
good and sufficient surety, to be approved by the President, pay- 
able to the President and his successors in office, in the sum of 
five thousand dollars, for the use of the Association and condi- 
tioned that he will well and faithfully perform the duties of his 
office so long as he discharges any of the duties thereof. 
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IV. 



The Executive Committee shall meet at least once a month, 
except in July, August and September. They shall have power 
to make such regulations, not inconsistent with the Constitution 
and By-Laws, as shall be necessary for the protection of the 
property of the Association, and for the preservation of good 
order in the conduct of its affairs. They shall keep a record of 
their proceedings, which shall be read at the ensuing meeting of 
the Association; and it shall be their duty to present business 
for the Association. They shall have no power to make the 
Association liable for any debts amounting to more than half 
the amount in the Treasurer's hands in cash, and not subject to 
prior liabilities. They shall perform such other duties as are re- 
quired of them by the Constitution, or as may be assigned to 
them by the President. 

They shall have power to reinstate a member who has been 
dropped from the roll for the non-payment of dues, upon the 
payment of such back-dues as the Committee shall think equit- 
able, and it shall be the duty of the Committee to nominate such 
applicants for membership in the Association as have received 
their favorable consideration. 

V. 

The Central Council shall perform all such duties as may be 
required of them by the Constitution or as are assigned to them 
by the President, but they shall not be required to keep a record 
of their proceedings, nor shall they make any report to any 
meeting of the Association, unless such report is required by the 
Association, and then only as to the particulars about which they 
are required to report; and the provisions of this section shall 
apply also to the Local Councils. 

VI. 

At each annual, stated or adjourned meeting of the Asso- 
ciation the order of business shall be as follows: 
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1. Address of the President. 

2. ReDort of the Treasurer. 

2J. Report of the Executive Committee. 

4. Election^ if any, to membership. 

5. Reports of Standing Committees. 

6. Reports of Special Committees. 

7. Election of Officers and Appointment of Committees. 

8. Miscellaneous Business. 

This order of business may be changed by a vote of the ma- 
jority of the members present. 

The parliamentary rules and orders contained in Cushing's 
Manual, except as otherwise herein provided, shall govern all 
meetings of the Association. 

VII. 

If a person elected does not, within a month after notice of 
his election, signify his acceptance of membership by a letter to 
the Secretary to that effect, and by payment of his dues for one 
year, he shall be deemed to have declined to become a member. 

VIII. 

In pursuance of Article VIII of the Constitution, there shall 
be the following Standing Committees: 

1. A Committee on Jurisprudence and Law Reform, who 
shall be charged with the duty of attention to all proposed 
changes in the law, and of recommending such as in their opin- 
ion may be entitled to the favorable consideration of the Asso- 
ciation. 

2. A Committee on Judicial Administration and Remedial 
Procedure, who shall be charged with the duty of the observation 
of the working of our judicial system, the collection of informa- 
tion, the entertaining and examination of projects for a change 
or reform in the system, and of recommending, from time to 
time, to the Association such action as they may deem expedient. 
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8, A Committee on Legal Education and Admission to the 
Bar, who shall be charged with the duty of examining and re- 
porting what change it is expedient to propose in the system and 
mode of legal education, and of admission to the practice of the 
profession in the State of Alabama. 

4. A Committee on Publication, who shall be charged with 
the duty of examining and reporting, when so required by the 
Association, upon matters proposed to be published by its au- 
thority. 

5. A Committee on Correspondence, who shall be charged 
with the duty of corresponding with the officers and committees 
of other Bar Associations for the purpose of causing action rel- 
ative to law questions of national importance. 

6. A Committee on Legislation, who shall be charged with 
the duty of ascertaining and reporting to each meeting of the 
Bar Association such legislation as it may approve of and con- 
sider necessiary and proper to carry into effect the suggestion 
contained in the reports of the various committees, and papers 
read at any previous meeting, and it shall be the duty of said 
committee to prepare, at the expense of this Association, and 
cause to be printed and distributed by the Secretary to the mem- 
bers of the Association, at least thirty days before each annual 
meeting, in the form of bills or resolutions, all of such measures 
as may be reported by it for their consideration, together with 
the report of the committee. 

All reports submitted to the Association recommending 
changes in the statutory laws, or amendments thereto, shall be 
accompanied by bills or joint resolutions in the form to be pre- 
sented to the General Assembly for enactment. 

7. A Committee on Local Bar Associations, who shall be 
charged with the duty of encouraging the organization and 
maintenance of Local Bar Associations throughout the State, 
and their affiliation with this Association. 

8. A Special Committee on Legislative Enactment, shall be 
appointed by the President at the meeting next before each ses- 
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sion of the Legislature, which shall be continued until the annu- 
al meeting after the next session of the Legislature, and it shall 
be the duty of said Committee to present to the Legislature, all 
such bills, the enactment of which have been recommended by 
this Association. 

The President may, whenever he deems it advisable, appoint 
as many special committees as he thinks proper, whose duty 
it shall be to promote the enactment by the Legislature of any 
bill or bills which have received the approval of this Associa- 
tion. 

The Secretary of the Association, at the expense of the As- 
sociation, shall furnish to each member of the Committee on 
Legislative Enactment and to each member of any Special Com- 
mittee so appointed by the President, a copy of such bills as 
have been approved by the Association. 

It shall be the duty of the Committee on Legislative Enact- 
ment and of the Special Committees to report to the Associa- 
tion next after the meeting of the Legislature. 

9. A Special Committee of three members, to be known as 
the Committee on Violation of Ethics and Law by Attorneys 
whose duty it shall be to inquire into all alleged breaches of the 
ethics of the profession or violations of law hy attorneys, armed 
with inquisitorial powers, and to institute proceedings before the 
Central Council for the purpose of disbarring or suspending 
any attorney whom they may deem to be guilty of offenses jus- 
tifying disbarment or suspension. 

Said Committee may sit during the year at such times and 
places as it may determine. 

IX. 

Each of the standing committees shall consist of five mem- 
bers, and shall be appointed annually by the President of this 
Association, and shall continue in office until the annual meeting 
of the Association next after their appointment, and until their 
successors are appointed, with power to adopt rules for their 
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own government not inconsistent with the Constitution or these 
By-Laws. Any standing committees of the Association may, 
by rule, provide that three successive absences from the meet- 
ings of the committee, unexcused, shall be deemed a resignation 
of the members so absent, of his place upon the committee. Any 
standing Committee of the Association may, by rule, impose 
upon its members a fine for non-attendance and may provide for 
the disposition of the fines collected under such rule. 

By-Law X repealed July 14, 1910. 

XL 

Nominations of candidates to fill the respective offices may be 
made at the time of election by any member, and as many can- 
didates may be nominated for each office as members may wish 
to name, but all elections, whether to office or membership must 
be by ballot. A majority of the votes cast shall be sufficient to 
elect to office; but ^ve negative votes shall be sufficient to de- 
feat an election to membership. 

XII. 

All vacancies in any office or committee of this Association 
shall be fiUed by appointment of the President and the persons 
thus appointed shall hold for the unexpired term of his pred- 
ecessor; but if a vacancy occur in the office of President, it 
shall be filled by the Association at its first stated meeting oc- 
curring more than ten days after the happening of such vacancy 
and the person elected shall hold office for the unexpired term 
of his predecessor. 

XIII. 

Every member of this Association, except non-resident hon- 
orary members, shall pay his annual dues to the Treasurer on 
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the first day of March in each year^ and if said dues remain un- 
paid at the time of the meeting of the Association^ following the 
accrual of such dues^ the members so in default shall be dropped 
from the roll of members. 

XIV. 

These By-Laws may be amended at any stated^ adjourned or 
annual meeting of the Association by a majority vote of those 
present. 

XV. 

Any officer may resign at any time upon settling his accounts 
with the Association. A member may resign at any time upon 
the payment of all dues to the Association; and from the date of 
the receipt by the Secretary of a notice of resignation with an 
endorsement thereon by the Treasurer that all dues have been 
paid as above provided, the person giving such notice shall cease 
to be a member of the Association. 



XVI. 



The offices of Secretary and Treasurer shall be filled by the 
Secretary, and his annual salary shall be ^ve hundred dollars, 
one-half of which shall be due on the first day of May, and the 
other half on the first day of November in each year, but may be 
paid earlier or at any other time if Executive Committee shall, 
in writing, so direct, but this shall be in full of all compensation 
to him. No other officer of the Association shall receive any 
salary or compensation. 

XVII. 

The Association shall have its annual meeting at such time 
and place as the Executive Committee may determine, and con- 
tinue in session until all the business before it is disposed of. If 
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tbe President and Executive Committee shall determine that it 
is necessary for said Association to hold any other meetings dur- 
ing any year^ the same shall be held at such time and place as 
the Executive Committee may fix, and upon twenty days' no- 
tice of such time and place to be given by the Secretary, by 
publication in a public newspaper, and the Secretary shall give 
this notice upon the order of the President. 

XVIII. 

Each County, City or Local Bar Association of this State 
may annually appoint delegates, not exceeding two in number, 
to the next meeting of this Association. Such delegates, if not 
regular members of this Association, shall be entitled to all the 
privileges of membership at and during the said meeting except 
that of voting. 

XIX. 

No member shall be permitted to speak more than twice on 
any subject, and in debate, no speech shall exceed ten minutes 
in length, unless a majority of those present consent thereto. 

XX. 

The Association shall not take any partisan political action, 
nor indorse or recommend any person for any official position. 

XXI. 

The traveling and other necessary expenses incurred by the 
Special Committee on Violation of Code of Ethics and Law by 
Attorneys during the interval between the annual meetings of 
the Association shall be paid by the Treasurer, on the approval 
and by order of the Executive Committee. 
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CODE OF ETHICS OF THE ALABAMA STATE BAR 

ASSOCIATION. 

jidopted December 14, 1887. 

^JoTE. — This Code was prepared by a Committee of the Association 
and is believed to be the first ever adopted. It has been the model 
for the Code adopted by the American Bar Association and many 
State Bar Associations. 

The Association has had copies of this Code suitably printed on card 
ooard. framed and placed on the walls of every Court House in the 
State. 

The purity, and efficiency of judicial administration which 
under our system is largely governmental itself, depend as 
much upon the character, conduct, and demeanor of attorneys in 
this great trust, as upon the fidelity and learning of courts, or 
the honesty, and intelligence of juries. 

"There is perhaps no profession after that of the sacred 
ministry, in which a high toned morality is more imperatively 
necessary than that of the law. There is certainly without any 
exception, no profession in which so many temptations beset 
the path to swerve from lines of strict integrity; in which so 
many delicate and difficult questions of duty are constantly aris- 
ing. There are pitfalls and mantraps at every step, and the 
mere youth, at the very outset of his career, needs often the 
prudence and self-denial, as well as moral courage, which be- 
longs commonly to riper years. High moral principle is the only 
safe guide; the only torch to light his way amidst darkness and 
obstruction." — Sharswood, 

A comprehensive summary of the duties specifically enjoined 
Ijy law upon attorneys, which they are sworn "not. to violate," 
ifi found in Section 791 of the Code of Alabama. 

These duties are: 

"First to support the Constitution and laws of this State and 
the United States. 
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"Second — To maintain the respect due courts of justice and 
judicial officers. 

"Third — To employ for the purpose of maintaining the 
causes confided to them, such means only as are consistent with 
truth, and never seek to mislead the judges by any false state- 
ment of the law. 

"Fourth — To maintain inviolate the confidence, and at every 
peril to themselves to preserve the secrets of their clients. 

"Fifth — To abstain from all offensive personalities, and to 
advance no fact prejudicial to the honor or reputation of a 
party or a witness, unless required by the justice of the cause 
with which they are charged. 

"Sixth — To encourage neither the commencement nor contin- 
uance of an action proceeding from any motive of passion or 
interest. 

"Seventh — Never to reject, for any consideration personal to 
themselves, the cause of the defenseless and oppressed." 

No rule will determine an attorney's duty in the varying 
phases of every case. What is right and proper must, in the 
absence of statutory rules and an authoritive code, be ascer- 
tained in view of the peculiar facts, in the light of conscience, 
and the conduct of honorable and distinguished attorneys in 
similar cases, and by analogy to the duties enjoined by statute, 
and the rules of good neighborhood. 

The following general rules are adopted by the Alabama 
State Bar Association for the guidance of its members: 

Duties of Attorneys to Courts and Judicial Officers, 

1. The respect enjoined by law for courts and judicial offi- 
cers is exacted for the sake of the office, and not for the indi- 
vidual who administers it. Bad opinion of the incumbent, how- 
ever well founded, cannot excuse the withholding of the respect 
due the office, while administering its functions. 

2. The proprieties of the judicial station, in a great measure, 
disable the judge from defending himself against strictures upon 
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his official conduct This reason^ and hecause such criticisms 
tend to impair public confidence in the administration of justice 
attorneys should^ as a rule, refrain from published criticism of 
judicial conduct, especially in reference to causes in which they 
have been of counsel, otherwise than in courts of review, or when 
the conduct of a judge is necessarily involved in determining his 
removal from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, when 
the relations of the parties are such that they would not other- 
wise be extended, subject both judge and attorneys to miscon- 
structions, and should be sedulously avoided. A self-respect- 
ing independence in the discharge of the attorney's duties, 
which at the same time does not withhold the courtesy and re- 
spect due the judge's station, is the only just foundation for cor- 
dial personal and official relations between bench and bar. All 
attempts by means beyond these to gain special personal consid- 
eration and favor of a judge are disreputable. 

4. Courts and judicial officers, in the rightful exercise of 
their functions, should always receive the support and counten- 
ance of attorneys against unjust criticism and popular clamor; 
and it is an attorney's duty to give them his moral support in 
all proper ways, and particularly by setting a good example in 
his own person of obedience to law. 

5. The utmost candor and fairness should characterize the 
dealings of attorneys with the courts and with each other, 
knowingly citing as authority an overruled case, or treating a 
repealed statute as in existence — knowingly misquoting the lan- 
guage of a decision or text book — ^knowingly misquoting the 
contents of a paper, the testimony of a witness, or the language 
or argument of opposite counsel — offering evidence which it is 
known the court must reject as illegal, to get it before the jury, 
under the guise of arguing its admissibility — and all kindred 
practices — are deceits and evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening argument 
positions intended finally to be relied on, in order that opposite 
counsel may not discuss them, is unprofessional. Courts and 
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juries look with disfavor on such practices, and are quick to sus- 
pect the weakness of the cause which has need to ifesort to them. 
In the argument of demurrers, admissions of evidence, and 
other questions of law, counsel should refrain from "side-bar" 
remarks and sparring discourse to influence the jury or by-stand- 
crs. Personal colloquies between counsel tend to delay, and 
promote unseemly wrangling, and ought to be discouraged. 

6. Attorneys owe to the courts and the public whose business 
the courts transact, as well as to their own clients, to be punc- 
tual in attendance on their causes; and whenever an attorney is 
late he should apologize or explain his absence. 

7. One side must always lose the cause; and it is not wise, 
or respectful to the court, for attorneys to display temper be- 
cause of an adverse ruling. 

Duties of Attorneys to Each Other, to Clients 

and the Public, 

8. An attorney should strive at all times, to uphold the 
honor, maintain the dignity, and to promote the usefulness of 
the profession; for it is so interwoven with the administration 
of justice that whatever redounds to the good of one advances 
the other; and the attorney thus discharges, not merely the obli- 
gation to his brothers, but a high duty to the State and his fel- 
low-man. 

9. An attorney should not speak slightingly or disparagingly 
of his profession, or pander in any way to unjust popular preju- 
dices against it; and he should scrupulously refrain at all times, 
and in all relations of life, from availing himself of any pre- 
judice or popular misconception against lawyers, in order to 
carry a point against a brother attorney. 

10. Nothing has been more potential in creating and pan- 
dering to popular prejudice against lawyers as a class, and in 
withholding .from the profession the full measure of public es- 
teem and confidence which belong to the proper discharge of 
its duties, than the false claim, often set up by the unscrupulous 
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in defense of questionable transactions^ that it is an attorney's 
duty to do everything to succeed in his client's cause. 

An attorney "owes entire devotion to the interest of his client, 
warm zeal in the maintenance and defense of his cause, and the 
exertion of the utmost skill and ability/' to the end that nothing 
may be taken or withheld from him, save by the rules of law, 
legally applied. No sacrifice or peril, even to the loss of life it- 
self can absolve from the fearless discharge of this duty. Never- 
theless, it is steadfastly to be borne in mind that the great 
trust is to be performed within and not without the bounds of 
the law which creates it. The attorney's office does not destroy 
man's accountability to the Creator, or loosen the duty of obed- 
ience to law, and the obligation to his neighbor; and does not 
permit, much less demand, violation of law, or any manner of 
fraud or chicanery, for the client's sake. 

11. Attorneys should fearlessly expose before the proper 
tribunals corrupt or dishonest conduct in the profession ; and there 
should never be any hesitancy in accepting employment against 
an attorney who has wronged his client. 

12. An attorney appearing or continuing as private counsel 
in the prosecution for a crime of which he believes the accused 
is innocent, forswears himself. The State's attorney is criminal, 
if he presses for a conviction, when upon the evidence he believes 
the prisoner innocent. If the evidence is not plain enough to 
justify a nolle pros,, a public prosecutor should submit the case, 
with such conunents as are pertinent, accompanied by a candid 
statement of his own doubts. 

13. An attorney cannot reject the defense of a person accused 
of a criminal offense, • because he knows or believes him guilty. 
It is his duty by all fair and honorable means to present such 
defenses as the law of the land permits, to the end that no one 
may be deprived of life or liberty, but by due process of law. 

14). An attorney must decline in a civil cause to conduct a 
prosecution, when satisfied that the purpose is merely to harrass 
or injure the opposite party, or to work oppression and wrong. 

15. It is bad practice for an attorney to communicate or 
argue privately with the judge as to the merits of his cause. 
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16. Newspaper advertisements, circulars, and business cards, 
tendering professional services to the general public are proper; 
but special solicitation of particular individuals to become clients 
ought to be avoided. Indirect advertisement for business, by 
furnishing or inspiring editorials or press notices, regarding 
causes in which the attorney takes part, the manner in which they 
are conducted, the importance of his positions, the magnitude of 
the interests involved, and all other like self-laudation, is of evil 
tendency, and wholly unprofessional. 

17. Newspaper publications by an attorney as to the merits 
of pending or anticipated litigation, call forth discussion and 
reply from the opposite party, tend to prevent a fair trial in the 
courts, and otherwise prejudice the due administration of justice. 
It requires a strong case to justify such publications; and when 
proper, it is unprofessional to make them anonymously. 

18. When an attorney is a witness for his client except as to 
formal matters, such as the attestation or custody of an instru- 
ment and the like, he should leave the trial of the cause to other 
counsel. Except when essential to the ends of justice, an at- 
torney should scrupulously avoid testifying in court on behalf of 
his client, as to any matter. 

19. The same reasons which make it improper in general for 
an attorney to testify for his client, apply with greater force 
to assertions, sometimes made by counsel in argument, of per- 
sonal belief in the client's innocence or the justice of his cause. 
If such assertions are habitually made they lose all force and 
subject the attorney to falsehoods; while the failure to make 
them in particular cases will often be esteemed a tacit admission 
of belief of the client's guilt, or the weakness of his cause. 

20. It is indecent to hunt up defects in titles and the like 
and inform thereof, in order to be employed to bring suit; or to 
seek out a person supposed to have a cause of action, and en- 
deavor to get a fee to litigate about it. Except where ties of 
blood, relationship or trust, make it an attorney's duty, it is 
unprofessional to volunteer advice to bring a lawsuit. Stirring 
up strife and litigation is forbidden by law, and disreputable in 
morals. 
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21. Communications and confidences between client and at- 
torney are the property and secrets of the client, and can not be 
divulged, except at his instance; even the death of the client does 
not absolve the attorney from his obligation of secrecy. 

22. The duty not to divulge the secrets of clients extends 
further than mere silence by the attorney, and forbids accepting 
retainers or employment afterwards from others involving the 
client's interests, in the matters about which the confidence was 
reposed. When the secrets or confidence of a former client may 
be availed of or be material, in a subsequent suit, as the basis 
of any judgment which may injuriously affect his rights, the 
attorney cannot appear in such cause, without the consent of his 
former client. 

23. An attorney can never attack an instrument or paper 
drawn by him for any infirmity apparent on its face; nor for any 
other cause where confidence has been reposed as to the facts 
concerning it. Where the attorney acted as a mere conveyancer, 
and was not consulted as to the facts, and unknown to him, the 
transaction amounted to the violation of the criminal laws, he 
may assail it on that ground, in suits between third persons, or 
between parties to the instrument and strangers. 

24. An attorney openly, and in his true character, may render 
purely professional services before committees, regarding pro- 
posed legislation, and in advocacy of claims before departments 
of the government, upon the same principles of ethics which jus- 
tify his appearance before the courts; but it is immoral and 
illegal for an attorney so engaged to conceal his attorneyship, 
or to employ secret personal solicitations, or to use means other 
than those addressed to the reason and understanding, to in- 
fluence action. 

25. An attorney can never represent conflicting interests in 
the same suit or transaction, except by express consent of all 
concerned, with full knowledge of the facts. Even then such a 
position is embarrassing, and ought to be avoided. An attorney 
represents conflicting interests within the meaning of this rule, 
when it is his duty, in behalf of one of his clients, to contend for 
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that which duty to other clients in the transaction requires him to 
oppose. 

26. "It is not a desirable professional reputation to live and 
die with — that of a rough tongue^ which makes a man to be 
sought out and retained to gratify the malevolent feeling of a 
suitor in hearing the other side well lashed and villified." 

27. An attorney is under no obligation to minister to the 
malevolence or prejudices of a client in the trial or conduct of 
a cause. The client cannot be made the keeper of the attorney's 
conscience in professional matters. He cannot demand as of 
right that his attorney shall abuse the opposite party or indulge 
In offensive personalities. The attorney, under the solemnity of 
his oath, must determine for himself whether such a course is 
essential to the ends of justice and therefore justifiable. 

28. Clients and not their attorney's are the litigants; and 
whatever may be the ill-feeling existing between clients, it is 
unprofessional for attorneys to partake of it 'in their conduct 
and demeanor to each other, or to suitors in the case. 

29. In the conduct of litigation and the trial of causes, the 
attorneys should try the merits of the cause, and not try each 
other. It is not proper to allude to, or comment upon the per- 
sonal history, or mental or physical peculiarities or idiosyncracies 
or opposite counsel. Personalities should always be avoided, and 
the utmost courtesy always extended to an honorable opponent. 

30. As to incidental matters pending the trial, not affecting 
the merits of the cause, or working substanial prejudice to the 
rights of the client, such as forcing the opposite attorney to trial 
when he is under affliction or bereavement; forcing the trial on 
a particular day to the serious injury of the opposite attorney, 
when no harm will result from a trial at a different time ; the time 
allowed for signing a bill of exceptions, crossing interrogatories, 
and the like; the attorney must be allowed to judge. No client has 
a right to demand that his attorney shall be illiberal in such mat- 
ters, or that he should do anything therein repugnant to his own 
sense of honor and propriety; and if such a course is insisted on 
the attorney should retire from the cause. 
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31. Where an attorney has more than one regular client, the 
oldest client in the absence of some agreement should have the 
preference of retaining the attorney, as against his other clients 
in litigation between them. 

32. The miscarriages to which justice is subject, and the un- 
certainty of predicting results, admonish attorneys to beware of 
bold and confident assurances to clients, especially where the 
employment depends upon the assurance, and the case is not 
plain. 

33. Prompt preparation for trial, punctuality in answering 
letters and keeping engagements, are due from an attorney to 
his client, and do much to strengthen their confidence and friend- 
ship. 

34. An attorney is in honor bound to disclose to the client at 
the time of retainer, all the circumstances of his relation to the 
parties, or interest or connection with the controversy, which 
might justly influence the client in the selection of his attorney. 
He must decline to appear in any cause where his obligation or 
relations to the opposite parties will hinder or seriously embar- 
rass the full and fearless discharge of all his duties. 

35. An attorney should endeavor to obtain full knowledge 
of his client's cause before advising him, and is bound to give 
him a candid opinion of the merits and probable result of his 
cause. When the controversy will admit of it, he ought to seek 
to adjust it without litigation, if practicable. 

36. Where an attorney, during the existence of a relation, 
has lawfully made an agreement which binds his client, he can- 
not honorably refuse to give the opposite party evidence of the 
agreement, because of his subsequent discharge or instructions 
to that effect by his former client. 

87. Money or other trust property coming into the possession 
of the attorney should be promptly reported, and never com- 
mingled with his private property or used by him, except with 
the client's knowledge and consent. 

38. Attorneys should, as far as possible, avoid becoming 
either borrowers or creditors of their clients; and they ought 
scrupulously to refrain from bargaining about the subject matter 
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of their litigation, so long as the relation of attorney and client 
continues. 

39. Natural solicitude of clients often prompts them to offer 
assistance of additional counsel. This should not be met, as it 
sometimes is, as evidence of want of confidence; but after ad- 
vising frankly with the client, it should be left to his deter- 
mination. 

40. Important agreements effecting the rights of clients 
should, as far as possible, be reduced to writing; but it is dis- 
honorable to avoid performance of an agreement fairly made, 
because not reduced to writing, as required by rules of court. 

41. An attorney should not ignore known customs or practice 
of the bar or of a particular court, even when the law permits, 
without giving opposing counsel timely notice. 

42. An attorney should not attempt to compromise with the 
opposite party, without notifying his attorney, if practicable. 

43. When attorneys jointly associate in a cause cannot agree 
as to any matter vital to the interest of the client, the course to 
be pursued should be left to his detetrmination. The client's 
decision shuld be cheerfully acquiesced in unless the nature of 
the difference makes it impracticable for the attorney to co- 
operate heartily and effectively ; in which event, it is his duty to 
be asked to be discharged. 

44. An attorney coming into a cause in which others are 
employed, should give notice as soon as practicable, and ask for 
a conference, and if the association is objectionable to the attor- 
ney already in the cause, the other attorney should decline to take 
part, unless the first attorney is relieved. 

45. An attorney ought not to engage in discussion or agu- 
ments about the merits of the case with the opposite party, with- 
out notice to his attorney. 

46. Satisfactol-y relations between attorney and client are 
best preserved by a frank and explicit understanding at the out- 
set, as to the amount of the attorney's compensation; and when it 
is possible, this should always be agreed on in advance. 
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47. In general it is better to yield something to a client's 
dissatisfaction at the amount of the fee, though the simi be rea- 
sonable, than to engage in a law suit to justify it, which ought 
always to be avoided, except as a last resort to prevent impo- 
sition or fraud. 

48. Men, as a rule, overestimate rather than under value 
the worth of their services, and attorneys in fixing their fees 
should avoid charges which imduly magnify the value of their 
advice and services, as well as those which practically belittle 
them. A client's ability to pay can never justify a charge for 
more than the service is worth; though his poverty may require 
a less charge in many instances, and sometimes none at all. 

49. An attorney may charge a regular client, who entrusts 
him with all his business, less for a particular service than he 
would charge-ii casual client for like services. The element of 
uncertainty of compensation where a contingent fee is agreed on, 
justifies higher charges than where compensation is assured. 

50. In fixing fees the following elements should be con- 
sidered: 1st. The time and labor required, the novelty and dif- 
ficulty of the questions involved, and the skill requisite to pro- 
perly conduct the cause. 2d. Whether the particular case will 
debar the attorney's appearance for others in cases likely to 
arise out of the transaction, and in which there is a reasonable 
expectation that the attorney would otherwise be employed; and 
herein of the loss of other business while employed in the partic- 
ular case, and the antagonism with other clients growing out of 
the employment. 3d. The customary charges of the bar for sim- 
ilar services. 4th. The real amount involved and the benefit re- 
sulting from the services. 5th. Whether the compensation was 
contingent or assured. 6th. Is the client a regular one, retain- 
ing the attorney in all his business? No one of these consider- 
ations is in itself controlling. They are mere guides in ascer- 
taining what the service was really worth; and in fixing the 
amount it should never be forgotten that the profession is a 
branch of the administration of justice and not a mere money- 
getting trade. 
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51. Contingent fees may be contracted for; but they lead to 
many abuses^ and certain compensation is to be preferred. 

52. Casual and slight services should be rendered without 
cnarge by one attorney to another in his personal cause ; but when 
the service goes beyond this, an attorney may be charged as 
other clients. Ordinary advice and services to the family of a 
deceased attorney should be rendered without charge in most 
instances; and where the circumstances make it proper to 
charge, the fees should generally be less than in cases of other 
clients. 

53. Witnesses and suitors should be treated with fairness and 
kindness. When essential to the ends of justice to arraign -their 
conduct or testimony, it should be done without vilification or 
unnecessary harshness. Fierceness of manner and uncivil be- 
havior can add nothing to the truthful dissection of a false wit- 
ness' testimony and often rob deserved strictures of proper 
weight 

54. It is the duty of the court and its officers to provide for 
the comfort of jurors. Displaying special concern for their 
comfort and volunteering to ask favors for them, while they are 
present — such as frequent motions to adjourn trials, or take a 
recess, solely on the ground of the jury's fatigue, or hunger, 
and uncomfortableness of their seats, or the court room, and the 
like — should be avoided. Such intervention of attorneys, when 
proper, ought to be had privately with the court; whereby there 
will be no appearance of fawning upon the jury, nor ground 
for ill-feeling of the jury towards the court or opposite counsel, 
if such requests are denied. For like reasons, one attorney 
should never ask another in the presence of the jury, to con- 
sent to its . discharge or dispersion; and when such a request is 
made by the court, the attorneys, without indicating their pre- 
ference, should ask to be heard after the jury withdraws. 

55. An attorney ought never to converse privately with jurors 
about the case; and must avoid all unnecessary communication, 
even as to matters foreign to the cause, both before and during 
the trial. Any other course, no matter how blameless the at- 
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torney's motives, gives color to the imputing evil designs, and 
often leads to scandal in the administration of justice. 

56, An attorney assigned as counsel for an indigent prisoner 
ought not to ask to be excused for any light cause, and should 
always be a friend to the defenseless and oppressed. 
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AN ACT. 

To amend Sections 698, 599, 600, 601, 603, 605, 606, and 610 of 

the Code of Alabama, (1896). 

Be it enacted by the Legislature of Alabama: 
Section 1. That Section 598 of the Code of Alabama be, and 
the same is hereby amended so as to read as follows: The Ala- 
bama State Bar Association, or the Central Council thereof, has 
authority to institute and prosecute, or cause to be instituted 
and prosecuted, in the name of the State of Alabama, the pro- 
ceedings herein prescribed for the suspension or removal of an 
attorney. 

Sec. 2. That Section 599 of said Code be, and the same is 
hereby amended so as to read as follows: "The accusation must 
be in writing, and when the prosecution is instituted by the Ala- 
bama State Bar Association, or the Central Council thereof, a 
written statement signed by said Council, and attested by the 
Secretary of said Association, accompanied by written affidavit 
of any person or persons making charges for suspension or 
removal of such attorney, if any, taken before any officer autho- 
rized by law to administer oaths within or out of the State, set- 
ting forth the facts upon which the same may be based, shall be 
delivered by the Secretary of said Association to the Solicitor 
of the Circuit in which such attorney resides and thereupon, or 
when the proceeding is taken by the court of its own motion, the 
Solicitor of said Circuit shall draw up such accusation, citing the 
accused to appear before said Circuit Court, or City Court, or 
court of like jurisdiction, on a day named therein, and moving 
the court for the suspension or removal of such attorney, and 
have the same served by the sheriff of the county of such attor- 
ney's residence, by leaving a copy thereof with the accused. 

Sec. 3. That Section 600 of said Code be, and the same is 
hereby amended so as to read as follows: If the proceedings are 
upon the information of an individual, the accusation must be 
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in writing, setting forth the facts upon which the charges are 
based, verified by the oath of such individual, or some other 
person, taken before any officer authorized by law to administer 
oaths in or out of the State, that such facts are true, and must 
be presented to and filed in said Circuit Court, or City Court, 
or court of like jurisdiction, accompanied by security for costs 
to be approved by the judge thereof. 

Sec. 4. That Section 601 of said Code be, and the same is 
hereby amended so as to read as follows: When the accusation 
is made by an individual, the Circuit Court, or City Court or court 
of like jurisdiction, must be of opinion that the accusation would, 
if true, furnish grounds of suspension or removal of such at- 
torney, make an order requiring, the accused to appear and an- 
swer the same at a specified day during that, or the next term, 
or at any other time, when the court can hear and determine the 
same, a copy of which, together with a copy of the accusation, 
must be served upon the accused; provided, that if such order 
is made, or the proceedings are instituted by the court of its 
own motion, or as provided by Section 2 of this Act, ten days 
before any term of the court, or before the adjournment thereof 
such accusation must be made returnable and be heard during 
said term, unless continued for good cause by the court, upon 
such terms as it may impose. 

Sec. 5. That Section 603 of said Code be, and the same is 
hereby amended so as to read as follows: "The accused may 
answer such accusation, either by objecting in writing to the 
sufficiency thereof, or by denying the truth of the facts alleged 
or setting forth the facts of his defense, which said answer as 
to facts, by denial or otherwise, must be in writing, signed by 
the accused and verified by his oath, and the accusation, ob- 
jections and answer in said proceedings are hereby made of re- 
cord therein as in other civil suits or proceedings in said court. 

Sec. 6. That Section 605 of said Code be, and the same is 
hereby amended so as to read as follows: If the accused pleads 
guilty, or fails or refuses to answer the accusation, the court 
must proceed to judgment of suspension or removal; if he an- 
swer the accusation, the court must immediately, or at such time 



AN ACT 257 

as it may appoint, proceed to try the samje, either side having the 
right to demand a trial by jury; if no jury is demanded, the 
court in trying the same shall make and file a statement of the 
facts established by the evidence, and if the jury is demanded, 
the jury must make a special finding of the facts, upon issues 
of facts submitted by the court, and upon such statements of 
facts by the court, or special findings of facts by the jury, the 
court must render judgment of acquittal or suspension, or re- 
moval, of the accused, as such facts may warrant; provided, 
however, that such accused attorney may stop or prevent such 
prosecution by a surrender of his license as an attorney in all 
the courts of the State of Alabama, a record of which surren- 
der shall be made in the Supreme Court of said State. 

Sec. 7. That Section 606 of said Code be, and the same is 
hereby amended so as to read as follows: The proceedings when 
instituted by the court of its own notion, or when the written 
statement hereinbefore provided for has been presented by the 
Alabama State Bar Association, or its Central Council, to the 
Solicitor of the Circuit, in which the accused resides, must be 
conducted in the name of the State, and when on the infor- 
mation of an individual in the name of the State upon the infor- 
mation of such person; and in all cases the Solicitor of said cir- 
cuit shall appear and sustain such accusation, and be responsible 
for the faithful performance thereof as of other official duties 
required of him by law; provided however, that the court may, 
upon the motion of said Solicitor, and upon good cause shown 
at any time require said The Alabama State Bar Association to 
give security for the costs of such proceedings to be approved 
by the court within ten days from notice to the Secretary of said 
Association, by said Solicitor, and the hearing of said cause 
shall be postponed for that time, unless such security shall be 
sooner given. 

Sec. 8. That Section 610 of said Code be, and tlie same is 
hereby amended so that the same shall read as follows: Either 
party may appeal to the Supreme Court from any adverse judg- 
ment rendered by said Circuit Court, City Court, or court of like 
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jurisdiction, in said proceeding, at any time within thirty days 
after such judgment, in the manner now prescribed by law for 
appeals in civil cases, and may reserve by bill of exception any 
question proper to be reserved in civil causes and the judgment 
rendered in said proceeding, and the Supreme Court may affirm, 
modify, or reverse such judgment, or render such judgment in 
such proceeding as the Circuit Court, City Court, or court of like 
jurisdiction, should have rendered. 

Sec. 9. Whenever any disagreement or controversy arises 
between an attorney at law and any other person, respecting the 
amount of the compensation to which he is entitled by contract 
or otherwise, and his retention of the same out of any funds 
in his hands, such an attorney may by motion in the Circuit 
Court, City Court, or court of like jurisdiction, of the county 
of his residence of which such other person shall have notice, ob- 
tain an order of said court that a certain amount is due him under 
such contract, or would be reasonable compensation for his ser- 
vices, and when such motion is made and order obtained, such at- 
torney shall not be subject to prosecution, suspension or removal 
under this act, or other penalty therefor; but nothing herein 
contained shall affect or destroy any civil action to which any 
person would be entitled against such attorney respecting the 
same or any criminal prosecution to which the accused would be 
otherwise liable. 

Section 10. All laws and parts of laws in conflict with this 
act are hereby repealed. 

Approved Oct. 3, 1903. 
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LIST OF DATES AND PLACES OF MEETING. 



Date, Place. 

February 15, Organization Montgomery 

December 4 Montgomery 

December 2 Montgomery 

December 28-30 Mobile 

November 20-2 1 Montgomery 

August 1-2 — Blount Springs 

August 6-7 „ Birmingham 

December 3 Montgomery 

December 2-3 Montgomery 

December 1-2 Montgomery 

December 14-15 Montgomery 

December 1 9-20 Montgomery 

July 31, and August 1 Hunts ville 

August 6-7 Anniston 

July 8-9 Mobile 

July 6 -7 — Montgomery 

July 5-6 Montgomery 

July 10-11 Montgomery 

July 10-11 Montgomery 

August 5-6 Birmingham 

June 30, and July 1 Montgomery 

June 17-18 Montgomery 

June 16-17 Montgomery 

June 1 5-16 Montgomery 

June 28-29 Montgomery 

July 4-5 Huntsville 

June 1 9-20 Montgomery 

July 8-9 Montgomery 

June 30, and July 1 Montgomery 

\^ «AJL Y ^^ f T T T 1 TTT TTTTTrTTTITTT>B«lfriHiria "^ > ^ l^iT ' P ^I'^f F T 

June 28-29 Montgomery 



eetin^ 


g. Year 




1879. 


1. 


1879. 


2. 


1880. 


3. 


1881. 


4. 


1882. 


5. 


1883. 


6. 


1884. 


7. 


1884. 


8. 


1885. 


9. 


1886. 


10. 


1887. 


11. 


1888. 


12. 


1889. 


13. 


1890. 


14. 


1891. 


15. 


1892. 


16. 


1893. 


17. 


1894. 


18. 


1895. 


19. 


1896. 


20. 


1897. 


21. 


1898. 


22. 


1899. 


23. 


1900. 


24. 


1901. 


25. 


1902. 


26. 


1903. 


27. 


1904. 


28. 


1905. 


29. 


1906. 


SO. 


1907. 
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31. 1 908. July 1-2 Montgomery 

32. 1 909. July 8-9 ^ Birmingham. 

33. 1910. July 13-14 Mobile 

34. 1911. July 7-8 Montgomery 

35. 1912. July 12-13 Montgomery 

36. 1913. July 11-12 Mobile 

37. 1914. July 10-11 ^Montgomery 
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LIST OF FORMER PRESIDENTS, VICE PRESIDENTS, 

MEMBERS OF CENTRAL COUNCIL AND 

EXECUTIVE COMMITTEE. 

At Organization January 20, 1879. 

1879. 

President 
WALTER L. BRAGG. 

Vice Presidents 
Peter Hamilton, 
L. P. Walker, 
E. W. Pettus, 
H. M. Somerville, 

J. L. PUGH. 

Central Council, Executive Committee, 

Thos. H. Watts, Sr., Daniel S. Troy, 

Daniel S. Troy, Henry C. Semple, 

Henry C. Semple, E. J. Fitzpatrick, 

E. J. Fitzpatrick, Geo. F. Moore, 

Jas. T. Holtzclaw. The Secretary, Ex. off. 

1879-80 

President 
E. W. PETTUS. 



Central Council, 
Daniel S. Troy, 
H. C. Semple, 
W. L. Bragg, 
E. J. Fitzpatrick, 
J. T. Holtzclaw. 



Vice Presidents 

Jno. T. Heflin, 

Wm. G. Jones, 

H. M. Somerville, 

Thos. H. Watts, Sr., 

H. D. Clayton, Sr. 

Executive Committee, 
Daniel S. Troy, 
H. C. Semple, 
W. L. Bragg, 
Geo. F. Moore, 
The Secretary, Ex. off. 
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1880-81 



President 



JOHN LITTLE SMITH. 



Central Council. 
W. L. Bragg, 
H. C. Semple, 
Daniel S. Troy, 
E. J. Fitzpatrick, 
Jas. T. Holtzclaw. 



Vice Presidents 

David Clopton, 

Jno. M. McKleroy, 

Jno. G. Harris^ 

Milton Humes, 

Louis Wyeth. 

Executive Committee. 
Daniel S. Troy, 
H, C. Semple, 
W. L. Bragg, 
V. M. Elmore, 
The Secretary, Ex. off. 



1881-82. 



President 



EDWARD A. O'NEAL. 



Central Council, 
H. C. Semple, 
Thos. G. Jones, 
David Clopton, 
F. S. Ferguson, 
H. C. Tompkins. 



Vice Presidents 

M. L. St ANSEL, 

H. D. Clayton, Sr., 

H. T. TOULMIN, 

Thos. H. Watts, Sr., 

R. H. Abercrombie. 

Executive Committee. 
Thos. G. Jones, 
H. C. Semple, 
David Clopton, 
F. S. Ferguson, 
The Secretary, Ex. off. 
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1882-88 



President 
M. L. STANSEL. 



Central Council. 
H. C. Semple, 
L. A. Shaver, 
Geo. F. Moore, 
Thos. G. Jones, 
W. L. Chambers. 



Vice Presidents 
Wm. H. Barnes^ 

H. C. JONES^ 

Hannis Taylor, 

Jno. a. Foster, 

N. H. R. Dawson. 

Executive Committee, 
Thos. G. Jones, 
H. C. Semple, 
L. A. Shaver, 
Geo. F. Moore, 
The Secretary, Ex. off. 



1883-84 
(to Aug. 7, 1884.) 

President 
HENRY C. SEMPLE. 



Vice Presidents 

N. H. R. Dawson, 

R. O. Pickett, 

Jno. M. McKleroy, 

Gaylord B. Clark, 

Jno. M. Martin. 

Central Council. Executive Committee. 

Thos. H. Watts, Sr., W. L. Bragg, 

John S. Jemison, J. T. Holtzclaw, 

A. A. Wiley, E. J. Fitzpatrick, 

Wm. S. Thorington, Thos. H. Watts, Sr., 

E. P. Morrissett. The Secretary, Ex. off. 
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1884 — 
(Aug. 7 to Dec. S, 1884.) 

President 
N. H. R. DAWSON. 

Vice Presidents 

Gaylord B. Clark, 

George P. Harrison, 

M. T. Porter, 

Daniel Coleman, 

John W. Bush. 

Central Council, Executive Committee. 

Thos. H. Watts, Sr., H. C. Tompkins, 

H. C. Semple, J. T. Holtzclaw, 

A. A. Wiley, Thos. G. Jones, 

W. S. Thorington, David Clopton, 

E. P. Morrissett. The Secretary, Ex. off. 

1884-85 

President 
W. H. BARNES. 



Central Council. 
Thos. H. Watts, Sr., 
H. C. Semple, 
A. A. Wiley, 
W. S. Thorington, 
E. P. Morrissett. 



Vice Presidents 

Peter Hamilton, 

D. S. Troy, 

A. B. McEachin, 

R. T. Simpson, 

S. W. John. 

Executive Committee. 
H. C. Tompkins, 
J. T. Holtzclaw, 
David Clopton, 
Thos. G. Jones, 
The Secretary, Ex. off. 
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1885-86 

President 
WILLIAM M. BROOKS. 

Vice Presidents 
Thos. Seay, 
C. G. Wagner, 
J. D. Gardner, 

H. AUSTILL, 

W. F. Foster. 

Central Council, Executive Committee. 

Thos. H. Watts, Sr., W. L. Bragg, 

H. C. Semple, D. T. Blakey, 

W. S. Thorington, Geo. F. Moore, 

E. P. Morrissett, V. M. Elmore, 

A. A. Wiley. The Secretary, Ex. off. 



1886-87 



President 



H. C. TOMPKINS, 



Central Council, 
Thos. H. Watts, Sr., 
W. L. Bragg, 
D. T. Blakey, 
Geo. F. Moore, 
Horace Stringfellow. 



Vice Presidents 

Hannis Taylor, 

Wm. H. Denson, 

S. W. John, 

G. W. Hewitt, 

J. L. Peters. 

Executive Committee, 
W. L. Bragg, 
D. T. Blakey, 
Geo. F. Moore, 
A. T. London, 
The Secretary, Ex. off. 
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1887-88 



President 
W. F. FOSTER, 



Central Council, 
Thos. H. Watts, Sr., 
H. C. Semple, 

D. T. Blakey, 
Geo. F. Moore, 

E. P. Morrissett. 



Vice Presidents 

G. W. Hewitt, 

A. C. Haroroye, 

Jno. B. Knox, 

F. G. Brombero, 

Reuben Chapman. 

Executive Committee. 
Geo. F. Moore, 
D. T. Blakey, 
L. C. Smith, 
Alex. T. London, 
The Secretary, Ex. off. 



1888-89. 



President 



MILTON HUMES. 



Central Council, 
Thos. H. Watts, Sr., 
H. C. Semple, 

D. T. Blakey, 
Geo. F. Moore, 

E. P. Morrissett. 



Vice Presidents 

Hannis Taylor, 

Thos. G. Jones, 

T. B. Roy, 

Thos. R. Roulhac, 

Jno. M. Martin. 

Executive Committee, 
Wm. S. Thorington, 
J. M. White, 
Thos. H. Watts, Jr., 
Tennent Lomax, 
The Secretary, Ex. off. 
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1889-90 



President 



THOS. H. WATTS, Sr. 

Vice Presidents 

A. B. McEachin, 
£. L. Russell^ 
Jno. D. Brandon, 
J. F. Stallinos, 
H. C. Jones. 



Central Council. 

J. M. White, 
H. C. Tompkins, 
H. D. Clayton, Jr., 
E. P. Morrissett, 
Tennent Lomax. 



Executive Committee, 

Geo. F. Moore, 

W. S. Thorington, 

R. J. Lowe, 

L. C. Smith, 

The Secretary, Ex. off. 



1890-91 



Central Council, 

J, M, White, 
H. C. Thompkins, 
H. D. Clayton, 
W. P. Gaddis, 
Tennent Lomax. 



President 
HANNIS TAYLOR. 

Vice Presidents 

A. B. McEachin, 
J. M. McKleroy, 
Jno. C. Anderson, 
D. D. Shelby, 

J. T. HOLTZCLAW. 



Executive Committee, 

Geo. F. Moore, 

W. S. Thorington, 

S. D. Weakley, 

L. C. Smith, 

The Secretary, Ex. off. 
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1891-92 

President 
A. B. McEACHIN. 

Vice Presidents 
Thos. Seay, 
D. P. Bestor^ 

E. P. MORRISSETT^ 

A. E. Goodhue, 
Geo. W. Peach. 



Central Council. 
H. C. Tompkins, 
H. D. Clayton, 
W. P. Gaddis, 
E. L. Russell, 
Thos. H. Watts, Jr. 



Executive Committee, 
J. M. White, 
W. S. Thorington, 
A. D. Say re, 
Tennent Lomax, 
The Secretary, Ex. off. 



1892-93 

President 
A. C. HARGROVE 

Vice Presidents 

J. R. DOWELL, 

E. L. Russell, 
C. C. Harris, 
S. A. Wood, 

F. L. Pettus. 



Central Council, 
W. E. Skeggs, 
H. C. Semple, 
Jas. E. Webb, 
Jno. W. A. Sanford, Sr., 
M. E. Milligan. 



Executive Committee, 
Jno. D. Roquemore, 
P hares Coleman, 
Charles Wilkinson, 
Alva Fitzpatrick, 
The Secretary, Ex. off. 
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1893-94 

President 
J. R. DOWDELL. 



Central Council. 
R. E. Steiner, 
A. S. Van de Graaff, 
J. C. Eyster, 
S. H. Dent, Jr., 
D. R. McMillan. 



Vice Presidents 
J AS. E. Webb, 
Thos. R. Roulhac, 
Jno. D. Roquemore, 

J. J. WiLLKTT, 

D. p. Bestor. 

Executive Committee, 
V. M. Elmore, 
D. T. Blakey, 
Phares Coleman, 
Thos. H. Clark, 
The Secretary, Ex. off. 



1894-95 

President 
JAMES E. WEBB. 



Central Council. 
E. P. Morrissett, 
Jno. W. Tomlinson, 
Horace Stringfellow, 
L. M. Lane, 
W. C. Swanson. 



Vice Presidents 

D. T. Blakey, 

H. S. D. Mallory, 

Harry Pillans, 

George P. Jones, 

A. S. Van de Graaff. 

Executive Committee. 
W. S. Thorington, 
W. W. Pearson, 
Thos. H. Watts, Jr., 
George M. Marks, 
The Secretai'v, Ex. off. 
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1895-96 

President 
tDANIEL S. TROY. 



Central Council. 
E. P. Morrissett, 
J. R. Dowdell, 
Jno. V. Smith, 
H. Stringfellow, 
Tcnnent Lomax. 



Vice Presidents 

R. C. Jones, 

G. Y. Overall, 

W. L. Clay, 

S. H. Dent, Jr., 

S. D. Weakley. 

Executive Committee. 
W. S. Thorington, 
W. W. Pearson, 
Thos. H. Watts, Jr., 
George M. Marks, 
The Secretary, Ex off. 



1 896-97 

President 
RICHARD H. CLARKE. 



Central Council. 
E. P. Morrissett, 
J. R. Dowdell, 
Jno. V. Smith, 
H. Stringfellow, 
Tennent Lomax. 



Vice Presidents. 
George P. Jones, 
Wm. a. Walker, 
George W. Peach, 
W. L. Martin, 
J. J. Mayfield. 



Executive Committee. 
W. S. Thjrington, 
W. W. Pearson, 
Thos. H. Watts, Jr., 
George M. Marks, 
The Secretary, Ex. off. 



fFrom the death of Col. Troy, September 27, 1895, General 
Richard C. Jones, First Vice President, acted as President and 
made the Address at the meeting of the Association. 
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1897-98 

Pretident 
JNO. P. TILLMAN. 

Vice Presidents, 
George P. Harrison, 
Thos. R. Roulhac, 
W. H. Tayloe, 
E. A. Graham, 
A. A. Evans. 



Central Council. 
W. R. Nelson, 
H. S. D. Mallory, 
D. P. Bestor, 
S. D. Weakley, 
P. H. Pitts. 



Executive Committee, 
Jno. G. Winter, 
P. C. Massie, 
R. F. Ligon, 
T. Scott Say re, 
The Secretary, Ex. off. 



1898-99 

President 
JNO. D. ROQUEMORE. 



Central Council. 
Alex. T. London, 
J. E. Webb, 
C. A. Mount joy, 
A. A. Evans, 
R. B. Kelly. 



Vice Presidents, 

J. J. WiLLETT, 

E. K. Campbell, 

Harry Pillans, 

J. A. W. Smith, 

S. A. Wood. 

Executive Committee. 
W. L. Martin, 
W. W. Pearson, 
Phares Coleman, 
F. S. Ball, 
The Secretary, Ex. off. 
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1899-1900 

President 
JOS. J. WILLETT. 



Central Council, 
F. L. Pettus, 
J. H. Stewart, 
H. S. D. Mallory, 
P. H. Pitts, 
L. M. Lane. 



Vice Presidents, 
S. D. Weakley, 
£. B. Almon, 
Edw. de Graffenreid, 
F. G. Brombero, 
J. B. Duke. 



Executive Committee. 
W. L. Martin, 
W. W. Pearson, 
Phares Coleman, 
F. S. Ball, 
The Secretary, Ex. off. 



1900-01 

President 
THOMAS G. JONES. 



Central Council. 

E. L. Russell, 
J. W. Gray, 

F. G. Bromberg, 
S. D. Weakley, 
S. W. John. 



Vice Presidents, 
Jno. W. Tomlinson, 
Lawrence Cooper, 
J. J. Mayfield, 
D. P. Bestor, 
W. L. Parks. 



Executive Committee, 
W. L. Martin, 
W. W. Pearson, 
Phares Coleman, 
S. H. Dent, Jr. 
The Secretary, Ex. off. 
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1901-02 

Pretident 
EDWARD L. RUSSELL. 

Vice Presidents, 
James Weatherly, 
A. H. Alston^ 
Edw. de Graffenreid^ 
J. T. Kirk, 
P. A. McDaniel. 



Central Council. 
D. P. Bestor, 
H. S. D. Mallory, 
Wm. C. Gates, 
Milton Hume, 
S. D. Weakley. 



Executive Committee. 
Geo. W. Jones, 
R. F. Ligon, 
Edward A. Graham, 
F. G. Caffey, 
The Secretary, Ex. off. 



1902-03 

President 
LAWRENCE CGGPER. 

Vice Presidents 
Edw. de Graffenried, 
W. L. Martin, 
S. A. Wood, 
L. E. Jefferies, 
C. C. Harris. 



Central Council, 
D. P. Bestor, 
Wm. C. Gates, 
H. S. D. Mallory, 
Milton Humes, 
S. D. Weakley, 



Executive Committee, 
Edward A. Graham, 
R. F. Ligon, 
Ray Rushton, 
George W. Jones, 
The Secretary, Ex. off. 



—18 
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1903-04 

President 
EDW. DE GRAFFENRIED. 

Vice Presidents 
Jno. B. Knox, 
Horace Strinofbllow, 
J. M. Foster^ 
W. B. Bankhead^ 
J. W. Gray. 



Central Council, 
Thos. R. Roulhac^ 
E. K. Campbell, 
W. W. Callahan, 
A. S. Van deGraaff, 
Chas. P. Jones. 



Executive Committee. 
S H. Dent, Jr., 
Gaston Gunter, 
Wm. M. Blakey, 
B. p. Crum, 
The Secretary, Ex. off. 



1904-05 

President 
THOMAS R. ROULHAC. 

Vice Presidents 
George P. Harrison^ 
D. P. Bestor, 
W. S. Thorington, 
Phares Coleman^ 
C. R. Bricken. 



Central Council. 
W. W. Callahan, 
A. S. Van deGraaff, 
S. D. Weakley, 
Chas. P. Jones, 
John London. 



Executive Committee. 
S. H. Dent, Jr., 
Gaston Gunter, 
Wm. M. Blakey, 
B. P. Crum, 
The Secretary, Ex. off. 
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1 905-06 

Pretident 
GEORGE P. HARRISON. 

Vice Presidents 
Fredk. G. Brombero^ 
Emmet O'Neal, 
S. D. Weakley, 
W. W. Callahan, 
Chas. p. Jones. 



Central Council. 
John London^ 
Lee C. Bradley, 
Edw. deGraffenried, 
E. K. Campbell, 
C. C. Wfeitson. 



Executive Committee, 
George W. Jones, 
R. T. Goodwyn, 
Lee H. Weil, 
J. L. Hollo way. 
The Secretary, Ex. off. 



1906-07 

President 
FREDERICK G. BROMBERG, 

Vice Presidents 
H. S. D. Mallory, 
A. D. Sayre, 
J. H. Nathan, 
W. W. Whiteside, 
Henry Fitts. 



Central Council. 
John London, 
Lee C. Bradley, 
Edw. deGraffenried, 
E. K. Campbell, 
C. C. Whitson. 



Executive Committee. 
George W. Jones, 
R. T. Goodwyn, 
Lee H. Weil, 
J. L. Hollo way. 
The Secretary, Ex. off. 



276 



ALABAMA STATE BAR ASSOCIATION 



1907-08 

President 
H. S. D. MALLORY. 

Vice Presidents 
Mac a. Smith, 
Wu T. Sanders, 
J. A. W. Smith, 
w. o. mulkey, 
Tipton Mullins. 



Central Council. 
John London^ 
Lee C. Bradley, 
Edw. deGrafFenried, 
E. K. Campbell, 
C. C. Whitson. 



Executive Committee. 
R. E. Steiner, 
C. P. Mclntyre, 
P. H. Stern, 
Gaston Gunter, 
The Secretary, Ex. off. 



1908-09 

President 
WILLIAM S. THORINGTON, 

Vice Presidents 
Emmet O'Neal, 
J. H. Nathan, 
W. P. Acker, 
D. P. Bestor, Jr. 
W. M. Lackey. 



Central Council, 
S. D. Weakley, 
James Weatherly, 
H. U. Sims, 
S. H. Dent, Jr., 
R. E. Steiner. 



Executive Committee. 
P. H. Stern, 
C. P. Mclntyre, 
Gaston Gunter, 
J. M. Foster, 
The Secretary, Ex. off. 
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1909-10 

PretidetU 
EMMET O'NEAL. 

Vice Presidents 
John London, 
W. M. Lackey, 
E. W. Faith, 
Daniel Partridge, Jr. 
McLane Tilton, Jr. 



Central Council. 
S. D. Weakley, 
James Weatherly, 
H. U. Sims, 
H. C. Selheimer, 
W. P. Acker. 



Executive Committee, 
R. F. Ligon, 
J. M. Foster, 
E. W. Pettus, Jr., 
Tipton Mullins, 
The Secretary, Ex. off. 



1910-11 

President 
JOHN LONDON. 

Vice Presidents 
Lawrence Cooper, 
W. P. Acker, 
T. M. Stevens, 

B. B. Bridges, 

C. B. Verner. 



Central Council. 
H. U. Sims, 
E. H. Dryer, 
Hugh Morrow, 
Z. T. Rudulph, 
Henry Fitts. 



Executive Committee, 
R. F. Ligon, 
J. M. Foster, 
E. W. Pettus, Jr., 
Tipton Mullins, 
The Secretary, Ex. off. 



1 
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1911-12 

President 
JOHN PELHAM. 

• Vice Presidents 
R. F. LiooN> 
Paul Speake^ 
Thos. S. Eraser^ 
Jno. E. Mitchell, 
W. W'. Lavender. 



Central Council, 
H. U. Sims^ 
Henry Eitts, 
Z. T. Rudulph, 
S A. Wood, 
Eorney Johnston. 



Executive Committee. 
W. T. Seibels, 
Leon McCord, 
Leon Weil, 
R. G. Arrington, 
The Secretary, Ex. off. 



1912-13 

President 
FRANK S. WHITE. 

Vice Presidents 
Virgil Bouldin, 
W. W. Pearson, 
J. K. Dixon, 
W. L. Pitts, 
W. E. Gibson. 



Central Council. 
H. U. Sims, 
Henry Fitts, 
Z. T. Rudulph, 
S. A. Wood, 
Forney Johnston. 



Executive Committee. 
W. T. Seibels, 
Leon McCord, 
Leon Weil, 
R. G. Arrington, 
The Secretary, Ex. off. 
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1913-14. 
President 
THOMAS M. STEVENS. 
Vice Presidents 
Joseph H. Nathan^ 

W. C. FiTTS, 

W. B. Oliver, 

E. J. Garrison, 

C. S. McDowell, Jr. 



Central Council. 
H. U. Sims^ 
W. L. Pitts, Jr., 
Z. T. Rudulph, 
W. P. Acker, 
Ed. D. Smith. 



Executive Committee. 
Ray Rushton, 
Ormond Somerville, 
J. M. Foster, 
W. L. Martin, 
The Secretary, Ex. off. 
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1879-1914 



ALEXANDER TROY. 
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ANNUAL ADDRESSES. 



Year. Name, Subject, 

rXhe True IJmits of Municipal 
1883. George Hoadly \ Law in a Democracy. 

I 

Alabama: A review of her con- 



1884. John A. Campbell 



dition at different stages of 
her existence. 



1887. Jiro. F. Dillox J A Century of American Law. 

rXhe Common Law as the germ 

1888. JoHx Randolph Tucker....^ of Civil Liberty and of Pro^ 

I gressive Jurisprudence. 

1889. Georoe W. Stone J Judicial Reform. 

1890. Seymour D. Thompson J The Federal judiciary. 

The Rule requiring Unanimity 
Verdicts in Civil Cases should 
be abrogated. 



1893. Sterling B. Toney 



r Influence of the Civil on the 
1894. Thos. J. Semmes ^ Common Law. 

I 



1895. Samuel B. Meek 



1896. Alex. C. Kino 



1899. H. M. SOMERVILLE 



'The Power and Influence of the 
Bar. 

The Growth of the Constitu- 
tion. 

'Trial of the Alabama Supreme 
Court Judges in 1829. The 
last of a series of Political 
Assaults on the Independence 
of the Judiciary in the last 

I Century. 



1900. William J. Curtis 



I 



James Kent, the Father 
American Jurisprudence. 



of 
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Year. Name. Subject. 

fThe Duties and Responsibilities 

1901. HiLiARY A. Herbert \ of the American Lawyer in 

I the Twentieth Century. 



1902. Joseph H. Lamar 



'The Work and Position of Am- 
ican Courts. 



(The Promise of the Isthmian 
Canal. 

TDuty of Southern Lawyers to- 

1904. Fabius H. Busbee J wards the Negro Question. 

'The Fourteenth Amendment — 

1905. John W. Judd J Its History and Evolution. 



1906. JuDSON Harmon J Independence of the Judiciary. 

TThe Supreme Court and the 

1908. Alex. P. Humphrey | Civil War. 

I 

TThe History of the Purchase 
I by the United States of the 

1909. William J. Curtis J Panama Canal; The Man- 
ner of Payment, and the Dis- 
tribution of the Proceeds of 

[ Sale. 

1910. Peter W. Meldrim J Aaron Burr. 

phe Past, Present and Fu- 
lfil. W. A. Bloukt ^ ture Status of Employers and 

I Employees. 

1912. Alfred P. Thom J The Pending Revolution. 

The Begmnings of the Federal 



1913. Edward T. Sanford 



Judiciary. 



Andrew Johnson, President of 
the United States: His part 

1914. Robert C. Alston ^ in the reconstruction of the 

I South and his impeachment. 
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PAPERS READ. 



Year. Name. Subject. 

Code Pleading and Practice in 
1879. Geo. F. Moobe J Alabama. 



1879. John Little Smith J The Roman Law. 

1880. M. L. Stansel IChamperty. 

1880. Geo. F. Moore J Judicial Delay. 

1881. Haknis Taylor J Inter-state Code Commission. 

fEquity Jurisdiction and Prac- 
1881. Jno. M. McKleroy ^ tice. 

I 

1881. H. G. McCall ^The Unpopularity of the Bar. 

rOught the Chancery Court to be 

1882. David Buell \ abolished? 

I 

TMobocracy. Its remedy: The 

1882. Wm. p. Chilton J maintenance of Law and Ju- 

I dicial Authority. 

1882. John Little Smith J The trial of Clodius. 

1882. Henry St. Paul ) Family Relations. 



1882. John D. Gardner 



Shall we Have a Bankrupt 
Law? 



1882. L. A. Shaver | Trial by Jury. 

[The Alienation of Homesteads in 
1882. E. P. MoRRissETT ^ Alabama. 

( 

1882. A. B. McEachin ^ Our Code and Reports. 

188.S. Stephens Cboom J The Lien of Judgments. 



PAPERS READ 
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I'ear, Na/me. 



Subject. 



'The Supreme Court of the 

1S83. HiUARY A. Herbert f United States as a factor in 

Federal Politics. 

1883. Jno. a. Foster J The Sales of Land for Division. 



< 



1884. (Aug.) H. C. Tompkins- 



-• < 



Necessary Reformation in tlie 
Administration of the Crimi- 
nal Law. 



1884. R. W. Walker J Separate Courts of Chancery. 



1884. Daxiel Coleman 



'Refrom in the Administration of 
the Criminal Law. 



1884. Henry D. Clayton, Jr J 



1884. Daniel S. Troy 



1884. Harry Pillans 



fDefects of and abuses in the 
Adminstration of the Crimi- 
I nal Law. 

'The Moral Responsibility of the 
Legal Profession for the Ad- 
minstration of Public Jus- 

I tice. 

TLimitations upon the Quarantine 
J Power. 

I 



1884. (Dec.) F. S. Ferguson J Mixed Pickles. 



1884. James Weatherly 



^Judicial Delay in Alabama. 



1884. Alex. T. London 



i 



The Code of Civil Procedure 
as administered in North 
Carolina. 



1884. W. R. Houghton 



rSome Legal aspects of the Ne- 
.„.^ gro Question. 



1885. W. G. HuTCHESON J An International Court 



\ 



1885. Sam Will John Ux)cal I>egislation. 
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Year. Name. 
1885. H. AusTiLL 



Subject. 
j^The Statutory Estates of 
J Married Women 
I bama. 



m 



Ala- 



1886. David T. Blakey 



i 



The Jurisdiction and Practice 
of the Probate Court in 
Alabama. 



TThe Inefficiency of Congress as 
1886. Hannis Taylor ^ a I^egislative Body. 

I 



1887. 



Horace Strinofellow J Inter-state Commerce Law. 



1887. A. C. Hargrove 



■< 



liCgal Education and Admis- 
sion to the Bar. 



TThe Unconstitutionality of the 
I Statute authorizing the State 

1887. Jos. S. Winter J to sue out Attachments 

I without affidavits made or 
I bond given. 

1888. Z. M. P. Inge Jlvawyers in Politics. 

'To what liabilities do the Ex- 



1888. Thos. H. Watts, Jr. 



emption I>aws extend? 



1889. Amos E. Goodhue J The Ideal Lawyer. 

1889. Alex. T. Londox ISome Suggestions for Reform. 

1890. A. B. McEachin ^The Lawyer in Politics. 



1890. D. P. Bestor 



The Disinclination of Superior 
men to engage in Politics. 



1890. 



1890. 



I^The Supreme Court and Inter- 
E. L. Russell J state Commerce. 

I 

Geo. F. Moore J The Justice of the Peace. 



PAPERS READ 
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Year. Name, Subject. 

1891. W. R. Nelson IBiisiness Methods for Lawyers. 

1892. Jno. a. Foster J Politics on the Bench. 

The Impending Crisis — Our 



1892. Sam Will Johx 



1892. Thos. R. Roulhac 



1693. J. J. WiLLETT 



i 



Duty. 

The Necessity for Statutory 
Regulation of Adverse Pos- 
session. 



.J The Case lawyer. 



rCommon I.uw System of Plead- 
1893. S. H. Dent, Jr ,j ing. 

I 



1893. Jno. C. Eyster 



i 



Statutory changes in Commer- 
cial I-»aw. 



1893. Edw. de Graffenried 



1894. Jno. W. Tomlinson 



'The influence of Rome upon the 
Common I^aw of Eng- 
land. 

Why Pleadings should be verified 
by affidavit. 



1894. S. D. Weakley J Labor and the Law. 

1894. David T. Blakey lElectricity in the Law. 

1895. John Ix)ndon J Exemptions from Execution. 

1895. W. L. Chambers J Our International Relations. 

1896. C. A. MouNTJOY IThe Supreme Court. 

fThe Age of Consent in Ala- 
1896. Jno. V. Smith ^ bama. 

( 

1896. H. C. Tompkins J Judah Phillips Benjamin. 
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Year. Name. Subject. 

1897. R. L. Harmon J The Lawyer and the Shyster. 

rCriminal Law and the Law of 

1898. Phuxip H. Stern ^ Criminals. 

I 

1898. Ja8. M. Davison J Our Judiciary and Politics. 



1899. Jno. C. Anderson 



The Exemption Laws of Ala- 
bama. 



fPractical workings of the Bank- 

1899. Wm. M. BuiKEY ^ rupt Law. 

I 

The Birth and Growth of the 

1900. Wm. H. Thomas J Constitution of Alabama. 



1900. Virgil Bouldin 



1900*. Arthur B. Foster 



rSome Suggestions on the Re- 
.\ vision of our State Constitu- 
I tion. 



Ximit of legislative Control over 
Private Property affected with 
a Public interest. 



1900. Thos. R. Roulhac 



"i 



The Possession and Government 
of Colonies will be Fatal to 
the Republic. 



1901. Francis G. Cafpey 



r The Annexation of West Flori- 
da to Alabama. 



1901. Lawrence Cooper J The Makers of the Law. 



1901. Thos. M. Owen .. 



TEphraim Kirby, First Superior 
.\ Court Judge in what is now, 
I Alabama. 



PAPERS READ 
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Year. Name. 



Subject. 
TLegislation touching matters un- 



1902. W. T. Sandebs { der the new Constitution. 



[ 



1902. Sam Will John 



Two Lawyers — Two Chief Jus- 
tices. 



1902. Daniel Coleman ^Jury Reform. 

1903. W. L. Martin J-The British Constitution. 

rantonness in Personal Injury 
Cases. 

I 



1903. £dw. deGraffenried 



i 



The eflPect of Slavery upon the 
Constitutions and Laws of the 
United States and of the State 
I of Alabama. 



1904. C. P. McIntyre J Civil Procedure. 

'Delay of the Law as an excuse 



1904. H. E. GiPSON 



1904. Sam Will John 



for Lynching. 



A Just and Fearless Judge — 
John Moore. 



1904. Alexander Troy 



1904. F. M. PuRipoY 



J Retrospect. 

TGrowth and Development of 
.^ the scope and Power of Trust 
I Companies. 



1905. W. L. Chambers J The Ministry of the Lawyer. 



1905. Lawrence Cooper 



.~JOur Railroad Commission. 



1905. Armstead Browk ... 



fAlabama's 
,\ Law. 

I 



New Corporation 
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Year. Name, 



1905. Emmet O'Neal 



1905. Thos. G. Jones 



1906. Daniel Partridge, Jr. 



1906. Henry Fitts 



1907. Armstead Brown 



1907. W. S. Thorington 



1907. H. E. GiPSON 



Subject. 

The Power of Congress to reduce 
>. Representation in the House 

I of Representativ^es and the 

I Electoral College. 

Has the Citizen of the United 
States in the custody of the 
State's Officers, upon accusa- 
.^ tion of Crime against its 
Laws any Immunity or right 
which may be protected by 
the United States against 
Mob Violence? 



The Rationale of Interference 
by Injunction with Criminal 
Prosecutions under void Mu- 
nicipal Ordinances. 

J Trial Courts in Alabama. 

^The Province of Law. 

The Statute of Amendments as 
affecting the Common Law 
Rule as to Departure, and the 
I Doctrine of Relation. 

The Caricaturist as a Civil 
Power. 



.[ 



1908. Henry Upson Sims 



1908. B. B. Bridges 



Desirable changes in our Chan- 
cery Practice after the New 
Code of 1907. 

(^Judicial Procedure and Ad- 



A 



ministration 
nal Law. 



of the Crimi- 



fElection of United States Sena- 
1908. Emmet O'Neal ^ tors by the People. 

I 



PAPERS BEAD 
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Year. Name. 



1908. H. M. bOMERVILLE 



1908. W. S. Thobinotok 



1908. Wm. C. Firre 



Subject, 

rWitch Law and Witch Tribu- 
nals of the Seventeenth 
Century. 

'Amendments of Complaints, 
and the Doctrine of Relation 
under the Laws of Alabama. 

'Telephoning Telegraph Mes- 
sages. 



1909. E. W. Faith J Buying a Piece of Land. 

1909. R. C. BucKEix J Common Law Marriages. 



1909. Emmet 0*Neal 



"i 



Quadrennial Sessions of the 
Legislature. 



1909. S. L. Field J The Majesty of the Law. 

1910. Sam Wux Johx J Jury Law. 



1910. Mcl^NE TlLTON, Jr. 



1910. C. B. Verner 



rhe Law, Lawyfrs, and Law- 
making to the Business 
I Man. 

fAdministration of the Crimi- 
.J nal Laws of Alabama. 

I 



1910. Tho8. M. Stevens 



[ 



The Alabama Supreme Court 
is overworked and should 
I have relief. 



1911. Sam Will John 



I 



Our imperative Duty to pro- 
cure a Judicious Reform of 
the Judicial Procedure in 
the Courts of Alabama. 



1911. W. W. Lavender 



•J Judiciary Recall. 
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Tear. Name. 



Subject. 



TDirect Legislation and its opcr- 
1911. L. J. BuoG ^ ation in America. 

I 

Some Mistakes by Lawyers 
and Judges. 



1911. W. W. Whiteside 



1911. C. C. Whitson 



The Subordination of 
Judge to the Jury. 



the 



1911. Ray Rushton J Handling the Facts. 

1912. Vaoil Bouloin ILaw and Procedure. 

1912. Clement R. Wood J The Breakdown of the Law. 

1912. J. T. i^ETCHER J Reversals in Criminal Cases. 

[The Relation of the Bar to the 
State's I^w School. 

I 

1912. Emmet O'Neal J Law Reform. 

rStop! Look and Listen! as 

1912. I^ whence Cooper I applied to Popular Agita- 

I tion. 



1912. W. H. Mitchell .. 



1912. Wm. H. Thomas 



iA Recent Industrial Decision. 



1913. J. T. Stokely 



'■■•■^ 



^Compensation for personal in- 
juries to employees. 



1913. J. K. Dixon 



••••••••• ^ 



What should be the Require- 
ments in this State for a per- 
son to be allowed to practice 
law. 



I 



["The Law's Delay v. the Lawyer's 

1913. Jno. E. Mitchell \ Delay. 

I 

['Legislative power to require roads 

1914. W. R. Walker ^ worked without compensation. 

I 



PAPERS READ 
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1914. Wm. M. Blakey 



1914. Sam Will Johx 



Some of the pernicious influences 
of the Common Law yet ex- 
isting in our Law of Inheri- 
I tance. 

Do the Bench and Bar really de- 
sire a genuine reformation of 
the Practice and Procedure in 
I our Courts? 



{ 



INDEX. 

Act of Incorporation 228, 229 

Act to Amend Sections 698, etc. of Code 255-267 

Alston, Robt. C 12 

Address by „ 125, 156 

Annual Addresses „„ , .280, 281 

Arrington, Robt. G .37, 38 

Blakey, Wm. M., Paper by 165-167 

Bouldin, Virgil .31, 32, 50 

Brickell, R. C .26, 27, 29, 34, 36, 37, 41, 55, 56, 71 

By-Laws 234-241 

Central Council, Report of ^ 8-10 

Code of Ethics 243-254 

Committees, 1914-1915 74, 75 

Constitution 230-233 

Dates and Places of Meeting .259-260 

Denson, W. A 58 

Distribution of Work of Nisi Priiw Courts, Report of SpecisJ 

Committee on 172-175 

Dixon, J. K 50, 52, 53, 55, 68 

Eills, L. H J3S, 39 
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